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James G. Gipss, eT AL., APPELLANTS, vs. GzorcE F. Drew, 
GovERNOR, APPELLEE. 


1. Franchises which are incorporeal hereditaments of an intangible na- 
ture, are not embraced within the meaning of the terms “lands or 
tenements” in the act regulating the proceeding of unlawful detainer. 
Tlence : 

2. A railroad being a public work, the possession of which is necessarily 
attended by the right and duty to use and employ the franchises 
granted by the sovereign in connection with it, an action of unlawful 
detainer does not lie to recover possession of a part thereof, as this 
involves the right to and the public duty of exercising these franchises. 


Appeal from the Circuit Court for Gadsden county. 

This is a proceeding under the unlawful detainer statute 
brought by the appellants in the Circuit Court of Gads- 
den county against the respondent. The appellants, in 
their complaint, alleged that the respondent, “as Governor 
and successor of Dennis Eagan, in the property hereinafter 
mentioned, unlawfully and against their consent, withholds 
from them the possession of certain real estate, known and 
described as follows: All that portion of the Jacksonville, 
Pensacola and Mobile Railroad lying west of the Quincy 
depot and extending thence westward to the Apalachicola 
river, with the appurtenances lying and being in the county 
of Gadsden and State of Florida.” They prayed restitution 
of possession and their damages. 
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There was an appearance, and at the ensuing regular 
term, a motion by defendant to dismiss upon the following 
grounds : 

1. This action does not lie or obtain against the defend- 
ant, as Governor, to recover possessior of the Jacksonville, 
Pensacola and Mobile Railroad west of Quincy. 

2. The action does not lie or obtain to recover possession 
of a railroad. 

3. There is no description in the complaint of any prop- 
erty recoverable by the action brought. 

After hearing, this motion was granted, and judgment 
entered dismissing the complaint. From this judgment this 
appeal is prosecuted. The error here assigned is that the 
Cireuit Court erred “in granting the defendant’s motion 
and dismissing the plaintiffs’ suit.” 


John W. Malone for Appellants. 
R. B. Hilton and R. H. M. Dawidson tor Appellee. 


Judge Bryson, of the Third Circuit, and Judge Dawkins, 
of the Fifth Circuit, sat in this case in place of the Chief 
Justice and Justice VanValkenburg, who were disqualified. 


Mr. Justice Westcorr delivered the opinion of the court. 


While the statute regulating this special proceeding pro- 
vides, “that if it shall appear to the court at the return day 
of the summons that the defendant has been duly served 
with said summons, agreeable to the requirements of this 
act, it shall proceed, without further pleadings in writing, 
to empanel a jury for the trial of the cause,” still, in the 
very nature of things, the defendant may, in case he wishes 
to raise pure questions of law, adopt some method so to do 
without the intervention of a jury. The method here adopt- 
ed was a motion to dismiss. To this no objection has been 
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taken, and we think it is proper. This motion must be 
treated as a demurrer. 

There is but one question which we think necessary to 
consider in the disposition of this case. That question is, 
what is the legal signification of the term “ railroad ” in this 
pleading, and do the terms “lands or tenements,” as used 
in the statute regulating this proceeding, embrace railroads 
as defined? This complaint must be construed most strictly 
against the appellants. If the term “railroad” embraces 
something not included in the terms “lands or tenements,” 
and that something is not the subject of this proceeding, 
then that is an end of the matter. 

As the term highway imports in law a road, the use of 
which is in the public, so the legal signification of the term 
“railroad” is not only a road or way on which iron rails 
are laid, but a road as incident to the possession or owner- 
ship of which important franchises and rights affecting the 
public are attached. This is unquestionably one of its sig- 
nifications. If it was the purpose of the appellants to 
recover something other than this, or to recover a road to 
which no snch incidents were attached, the description 
should be so framed as to bring the subject-matter of the 
action within the terms of the statute, that is, the metes and 
bounds should be stated according to the usual and well- 
recognized legal methods of boundary. 

There is nothing here which would authorize us to con- 
clude that this road has been the property of a corporation 
now dissolved, having lost its franchises by any of the vari- 
ous methods by which this may happen. We therefore treat 
it as arailroad to which belong the franchises usually at- 
tached to such a public work. The franchises which usually 
appertain to such a public work are incorporeal heredita- 
ments as contra-distinguished from “land,” which is a cor- 
poreal hereditament; and while the term “ tenements” em- 
braces some franchises, still this term as used in the statute 
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must, from the nature of the proceeding, be restricted to 
tenements upon which an entry can be made, and of which 
there can be tangible possession. (6 Litt., 184.) “ Restitu- 
tion ought only to be awarded for the possession of tene- 
ments visible and corporeal,” says Baron Comyns in treat- 
ing of this subject. (Comyns’ Dig., Tit. Fore. Entry, Letter 
D, 7.) 

The term “tenements” is used in the English statutes 
upon this subject, and yet, says Sergeant Hawkins, (1 Hawk. 
P. C., ch. 28, sec. 31, page 502,) “it seems clear that no one 
can come within the danger of these statutes by a violence 
offered to another in respect of a way or such like easement 
which is no possession.” The general rule under the En- 
glish statutes is, that this proceeding is restricted to the re- 
covery of the possession of hereditaments for which a writ 
of entry would lie at common law or by statute. (Coke Litt., 
343 ; Lamb Ins., 153.) If this be so, and that it is so can- 
not be doubted, the remedy cannot exist for the recovery of 
the possession of a public work to which is attached impor- 
tant prerogative franchises, rights, and duties resulting from 
a special grant by the sovereign, and which cannot be in- 
cluded in any proper definition of the term “ tenements ” as 
used in this statute. But even if it be admitted that the 
right to the possession of a railroad as thus defined can be 
made the subject of this proceeding, it certainly must ap- 
pear affirmatively, must be alleged in the complaint that the 
party is the owner of the franchises of a public character 
which exist in connection with it. These cannot be thus 
separated. There is no such allegation here. Again, the 
franchises which belong to the owners of the J.,P.& M 
Railroad exist necessarily as appurtenant to the ownership 
or possession of the whole line of road, and not to the own- 
ership or possession of a part. In the very nature of things | 
therefore, the plaintiff cannot be entitled to these franchises, 
as he claims an unlawful detainer of only a part of this 
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road. The claim is for a “ portion of the Jacksonville, Pen- 
sacola and Mobile Railroad.” 

Our conclusion is that a railroad is a public work, the 
possession of which is attended with the right and duty to 
use and employ the franchises granted by the sovereign in 
connection with and as appurtenant to it, and that the pro- 
ceeding of unlawful detainer does not lie to recover the pos- 
session of a part of such public work, as this necessarily in- 
volves the right to these franchises, and generally, that fran- 
chises appertaining to a railway being incorporeal heredita- 
ments, intangible in their character, are not embraced with- 
in the terms “lands or tenements ” in the act regulating this 
proceeding. 

Judgment aflirmed. 








Hartey Scorr anp Eva Scorr, sy tHer Next Frrienp, 
Puarntirrs in Error, vs. Watter F. Luoyp er vux., Dr- 
FENDANTS IN ERRor. 

Heirs at law are not proper plaintiffs in an action for unlawful de- 
tainer, where defendant is in possession under a lease made by the 
ancestor in her life-time. The right of possession and consequently 
the right of action passes to the Administrator or Executor as an in- 
cident of the asset. 


Writ of error to the Circuit Court for Leon county. 
The facts of the case are stated in the opinion of the 
court. 


R. B. Whitfield for Plaintiffs in Error. 


T. L. Clark tor Defendants in Error. 
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Mr. Justice VanVALKENBURGH delivered the opinion of 
the court. 


This was an action for unlawful detainer brought by the 
plaintiffs in error as plaintiffs against the defendants in error 
in the Circuit Court of Jefferson county, on the 28th of Jan- 
uary, 1876. The complaint alleges that the defendants un- 
lawfully, and against the consent of the plaintiffs, withhold 
from the plaintiffs the possession of certain real estate 
therein described, being a lot at Lloyd’s Station, in Jeffer- 
son county, and prays restitution of possession and their 
damages. A summons was issued by the clerk of said 
county and served on the defendants, who caused their ap- 
pearance to be duly entered in the case on the 7th day of 
February, 1876. 

On the 8th day of April, 1876, the parties, by their re- 
spective attorneys, agreed upon a statement of the facts ex- 
isting in said suit, reduced the same to writing, and after 
signature, caused it to be filed with the clerk of the court. 

By the consent of the parties, the cause was then trans- 
ferred to the Leon County Circuit Court, that being in the 
same judicial district. On the 8th day of April, 1876, the 
cause was by consent tried by the court on such statement 
of facts, who found “that the defendants did not, at the time 
of the filing of the complaint in this case, wrongfully hold 
possession of the real estate mentioned in the complaint 
against the consent of the plaintiffs ; that the said defend- 
ants have not so held possession thereof against the consent 
of the plaintiffs within three years next before the filing of 
said complaint, and that the plaintiffs have not the right of 
possession in the real estate aforesaid, etc.,” and ordered 
judgment for defendants for costs. 

Upon this judgment the plaintiffs sue out their writ of 
error to this court. 
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The facts as agreed upon by the parties and upon which 
the case was submitted, are as follows: 

About January Ist, 1874, the defendants in error took pos- 
session of the property mentioned and described in the com- 
plaint, under an oral lease, for the term of three years, from 
Mittie Scott, mother of the infant plaintiffs, she having at 
that time title to the said property from her late husband, 
Daniel Scott, deceased, such title deed dated in November, 
1871. 

On the 3rd of January, 1874, Mrs. Scott filed her claim 
to the benetit of a homestead on the premises, under the 
laws of Florida, and on the 12th of August in the same 
year died, leaving the infant plaintiffs her only heirs. 

Before the date of the deed to Mrs. Scott, given by her 
husband, Daniel Scott, a judgment was rendered in favor of 
Orff, Watkins & Co., against A. W. Mason & OCo., based 
upon a cause of action which arose on the 30th of July, 
1868, and Daniel Scott was a member of such firm of A. 
W. Mason & Co.; that on the 4th day of January, 1875, 
after the death of Mittie Scott, while the defendants were 
in possession under their oral lease, the property was sold 
under and by virtue of an execution on the said judgment, 
and was bonght at such sale by the defendant, Sallie D. 
Lloyd; that defendants have been in continued and unin- 
terrupted possession of the premises from the time they 
went into possession under said oral lease to the present 
time; that in January, 1876, defendants received written 
notice to vacate said property or pay rent for the same, 
which they have failed to do. 

It does not appear from the statement of facts upon which 
the court determined this case, whether the mother of the 
plaintifis, Mittie Scott, died intestate or not, or whether 
there was any administration of her estate. They com- 
menced their action of unlawful detainer as her sole heirs, 
and they seem to proceed under the idea that they, as such 
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heirs, were solely interested in or capable of exercising con- 
trol of the real estate of their deceased mother. Whatever 
may have been the rule under the English law, such is not 
now the case under the statutes of our State. Real estate, 
and whatever is comprehended by that term, is, by the ex- 
press act of our legislature, made assets in the hands of an 
executor or administrator. 

The act passed in 1833 (Thom. Digest, 202,) is explicit and 
cannot be misunderstood. It provides that “real estate 
shall be considered assets in the hands of executors or ad- 
ministrators, and after the personal assets are exhausted, 


may be sold under an order or decree from the judge of 


probate, or officer discharging the functions of ordinary or 
judge of probate ;” providing also the proceedings which 
shall be taken in order to make such sale valid and effee- 
tual. To such an extent did the Legislature go, that it au- 
thorized the judge of probate tu decree the sale of real es- 
tate of any deceased person in preference to a sale of his 
slaves, where it was necessary for the payment of just debts, 
and where it was deemed most beneticial to the heirs, legal 
representatives or devisees of the estate. 

The effect of this statute has been very ably commented 
upon by Mr. Justice Hawkins, in the case of Gilchrist vs. 
Filyau and wife, in 2 Fla., 94. The learned Judge says: 
“In England, if a man died seized in tee, the descent goes 
to his eldest son, and the lands are not assets in the hands 
of the administrator for the payment of his debts. By the 
laws of Florida there is nosuch thing as primogeniture; the 
lands descend in parcenary, and are expressly declared as- 
sets in the hands of the administrator or executor, and after 
the exhaustion of the personal assets, may be sold to pay 
debts due by the estate, besides being liable with personal 
property to an execution existing upon any judgment 
against such executor or administrator. Here we see all 
distinctions known to the English law between the real and 
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personal estate, as to their being assets in the hands of the 

executor or administrator, entirely done away, subject to 
some modifications to be noticed hereafter. This distinc- 
tion being once established, the same rights, duties, and lia-- 
bilities as to both seem to be the necessary result and con 
sequence.” Again he says: “Although by our statute of 
descents the fee is clearly in the heir, so that the inheritance 
may remain unbroken, yet it is so cast upon him subject to 
the debts of the intestate, and I might add the dower of the - 
widow. If the lands are assets, they must carry with them 
the incidents of assets, and when the law declares them 
to be such, the power to render them available necessarily 
follows as an incident.” 

The rents and profits are incident to the land, and it is 
obvious that the law intended that the whole estate should 
be subject to the payment of debts. 

This opinion was approved by this court in the case of 
The Union Bank vs. Heirs of Powell, 3 Fla., 175, and is 
therefore the well settled law of the State. The right of 
possession is an incident of the asset, and of course must 
pass to the personal representative under our statutes and 
not the heirs. He takes the rights of possession appertain- 
ing to the ancestor, and so holds and controls them until 
the settlement of the estate, or he is relieved by the deter- 
mination of a court ef competent jurisdiction. Harwood 
vs. Marye, 8 Cal., 580; Curtis vs. Sutter, 15 Ill., 259; Car- 
wail vs. Wilson, 21 Ark., 62; Thompson vs. Duncan, 1 Tex., 
485; Edwards vs. Evans, 16 Wis., 193; Smith’s Landlord 
and Tenant, 80. 

This question is in no way changed by the act of Febru- 
ary 16, 1870, which is the law now controlling with regard 
to the duties of personal representatives in the sale of real 
estate. By the terms of this law the real estate is made as- 
sets in the hands of the executor and administrator, and it 
modifies and changes some of the other provisions of the 
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previous statute. The same reasoning applies with equal 
force to the latter as to the former law. 

It is not necessary to examine or pass upon any of the 
other questions in the case, as the judgment must be af- 
firmed for the reason that the plaintiffs are not the proper 
parties to maintain the action. 

Judgment affirmed. 








Jesse Rosinson, PiaintirF iv Error, vs. Witiiam Ros- 
ERTs, DerenpANT IN Erxor. 


The Supreme Court has authority to prescribe a rule requiring appellan: 
to give a bond or make a deposit for costs with the Clerk. 


The plaintiff in error moved for a rule against the Clerk 
of the Supreme Court to compel him to docket the case. A 
rule for the Clerk to show cause was granted, and he an- 
swered the same, setting up the 21st Rule of Practice in 
the Supreme Court, and that the plaintiff in error had not 
complied with the requirements of the same, either by giv- 
ing bond or recognizance, or making the deposit, which the 
Clerk is thereby authorized to exact before docketing a case. 


D. L. McKinnon for the motion. 
FT. Myers contra. 
Mr. Justice Westcorr delivered the opinion of the court. 


Rule 21 of the Rules of Practice of this court provides 
“that the Clerk may exact security in advance for the pay- 
ment of his fees, which security may be by a bond or recog- 
nizance, (to be approved by him or by a Circuit Judge or a 
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-Justice of this court,) or a deposit of fifteen dollars before 
docketing a cause.” 

The question in this case is, has this court, under the 
statute of this State, or by virtue of any other authority, the 
power to make this rule? The rule requires of an appellant 
security for costs in the shape of a bond or deposit. 

While the power of the English courts over this subject 
-was derived principally from statute, under the liberal con- 
struction given to the Statute of Gloucester, (6 Ed. I, Ch. 
1, § 2,) still, as Blackstone remarks, it was a maxim of the 
English as well as of the civil law that victus victori in 
expensis condemnandus est, although the common law did 
not professedly allow any. 3 Black., 399. At common 
law there was no judgment for costs; each party paid his 

.own costs as they accrued. While this is true, still the courts 

in England, acting either upon the implied powers result- 
ing from the various acts of Parliament or upon inherent 
authority to secure its officers in the payment of statutory 
costs, or to protect the parties in the expenditure of costs, 
have, independent of any direct and express statutory 
authority, required security for costs in various cases. In 
ejectment or actions gud tam, where the lessor of the plain- 
tiff, or the plaintiff himself, was unknown to the defendant, 
the court, upon certain representations, would stay the pro- 
ceedings until security was given for the payment of costs ; 
and there were many other cases in which such security was 
required. 1 Tidd. Prac., 476; 1 Str., 694; 2 ib., 932-1206; 
1 Wil., 130-266; Cowp., 24; Bul. Ni. Pri. 112; 2 Bur., 
1177; 1 H. Black., 106; 1 T. R., 362; 6 T. R., 496. This 
requirement was made without any express statutory 
authority so do to. 

The like power is exercised in this country by the Su- 
preme Court of the United States. Under Rule 10 of the 
Rules of Practice of the Supreme Court of the United States, 
the Clerk is required in all cases to take of the party a bond, 
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with competent security, to secure his fees, in the penalty of 
$200, or a deposit of that amount to be placed in bank sub- 
ject to his draft; and such is and has been the practice of 
that court for years. We are aware of no statute granting 
in express terms this authority to the Supreme Court of the 
United States. 

Under the statute of this State, “full power is conferred 
on this court to make any and all rules of practice, pleadings 
and proceedings” to carry out the provisions of the genera] 
practice act, approved February 24, 1873, as well as “ to pre- 
scribe, regulate and control the practice, pleadings and pro- 


ceedings in the several courts of this State.” Chap. 1,938, 


Laws of Florida. 

This legislation gives this court the fullest power that can 
be granted in general terms over the subject of prescribing 
rules for the regulation of its own practice, and there is ne 
other statute which limits our power in the matter. Look- 
_ ing, therefore, to precedent and authority in the highest 
courts in England, and to the practice in the highest court 
in this country, there can be no question that this court has 
the power to prescribe this rule. 

The rule is discharged. 











Atvorp, Kettoce & CampsBeLtL, APPELLANTS, vs. Frank E- 
Littir, APPELLEE. 


1. After the time (10 days) allowed by law for taking an appeal, the ap- 
peal not being perfected, the Legislature passed an act allowing thirty 
days, and extending its provisions to cases in which judgment had 
already been entered: Held, that the act extending the time and re- 
viving the proceeding for obtaining a review by appeal, applied only 
to the remedy and did not affect a vested right. Two years are al- 
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lowed for writs of error by which the review could be obtained, and 
it was competent to extend the time of appealing to the full term of 
two years, in the discretion of the Legislature. 


9, L. entered into an agreement with A. and K. to form a mercantile 
partnership, and before perfecting their articles or paying up the cap- 
ital stock, they purchased goods and ether property in the contem- 
plated firm name of “ A. K. & Co.” The terms of the partnership. 
agreement not being complied with by L., the enterprise was aban- 
doned, and afterwards A. & K. formed a partnership with one Camp- 
bell, under the name of “ A. K. & Campbell,’ who took the goods 
previously purchased by “ A. K. & Co.” and paid for them, and em- 
ployed L.as their clerk and assistant. L. now sues “ A. K. & Camp- 
bell” for his services as clerk, and for his services and expenses in 
going to New York and purchasing the goods which were bought in 
the name of A. K. & Co.” before the firm of “ A. K. & Campbell” 
was formed or contemplated, no promise or agreement to pay for 
such services or expenses by “ A. K. & Campbell” being alleged or 
proved, except as to the charge for services as clerk. The judge 
charged the jury that the latter firm was not liable for plaintiff’s ser- 
vices in behalf of “ A. K. & Co.,” but the jury brought in a verdict 
covering plaintiff’s services and expenses in the purchase of goods 
for the contemplated firm of *‘ A. K. & Co.” of which he was a part: 
Held, that the verdict was against the evidence, contrary to law and 
to the charge of the court, and should be set aside and a new trial 


granted. 


Appeal from the Cireuit Court for Duval county. 
The facts of the case are stated in the opinion of the 


court. 
A. A. Knight tor Appellants. 
C. P. Cooper for Appellee. 


Tue Cuier Justice delivered the opinion of the court. 


The case having been reached in its order, the argument 
upon the merits was opened by counsel for appellants. 
Counsel for appellee then submitted his argument and 
brief, in which he raised the objection that the appeal in 
this cause had not been taken according to the provisions 
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of the statute, and that this court for that reason was with- 
out jurisdiction. We feel strongly inclined to reprehend 
this course. It was the duty of counsel to bring such ques- 
tions to the attention of the court before an entire day had 
been consumed in hearing the case upon the merits. It is 
a severe trial upon the frailty even of judicial human na- 
ture to spring such a question in the midst of the argument 
and open a brief upon it, thus showing that the alleged de- 
fect was known in advance. 
As a question of jurisdiction is suggested we will con- 
sider it. 
Upon the overruling of a motion for a new trial, the 

judge allowed an entry to be made in the minutes giving 
thirty days to perfect an appeal. The statute allowed ten 
days after the close of the term to take an appeal in cases 
at law, and the appeal not having been pertected by giv- 
ing the bond within the ten days, the judge thereafter prop- 
erly declined to approve the bond, (though the appeal had 
been prayed in open court,) on the ground that the time 
‘had expired. The Legislature, being in session, passed an 
act to extend the time within which appeals can be taken 
to thirty days, (Ch. 3008, Laws of 1877,) and provided that 
it should “relate to all cases wherein appeals have been 
made, attempted, or sought to have been made, within 
thirty days from the passage of this act.” Under this act 
the appellant filed his bond for appeal, which was ap- 
proved, and upon the appeal so made the record is brought 
here. 

The question involves the power of the Legislature to re- 
vive a right of appeal after the time has expired. 

This matter has been so thoroughly discussed by the 
courts of various States that we are not required to treat it 
as an original question. 

In Commonwealth vs. McGowan, 4 Bibb, 62, the court 
remarks : “ The remedy only being barred, the legislature 
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were competent to remove the’ obstacle by furnishing a new 
remedy ; and whether this is done by a repeal of the stat- 
ute, or by giving a new law posterior and consequently par- 
amount to the old one, cannot be material in testing their 
power to do so.” S. P. Graves vs. Graves, 2 Bibb, 207. 

In the case of Davis vs. Ballard, (1 J. J. Marshall, 563,) a 
judgment was rendered in March, 1823, andin March, 1827, 
a writ of error was sued out, the law allowing three years 
only for that purpose. In January, 1827, the legislature 
enacted that the period of time between November 31, 
1824, and April, 1827, should “be deducted from the time 
allowed by law in any plea, motion or suit, in which 
the statute of limitation of writs of error may be plead 
or relied on.” The court in a long and very able 
opinion, while condemning “ retrospective legislation,” up- 
holds the right of the legislature to regulate the.practice 
and proceedings in the courts of justice, and sustains the 
act. It disturbs no vested right of property. 

In Henderson & Nashville R. R. Co. vs. Dickerson, 17 
Kentucky, (B. Munroe, 173,)an appeal was dismissed because 
not taken in time. Subsequently the legislature passed 
another act extending the time of appeal in such cases, and 
a second appeal under the later act was sustained. 

In Alabama the decree of a Probate Court was rendered 
in November, 1864, and the statutory time for appealing 
had elapsed in 1866, when the legislature passed an act that 
from any decree of a Court of Probate rendered between 
January 11, 1861, and September 25, 1865, an appeal might 
be taken six months from the passage of the act. The Su- 
preme Court remarks that the establishment, repeal or al- 
teration of the law of limitation as to time of appeals to 
the Supreme Court, is not referable to an authority to affect 
the jurisdiction of this court as established by the constitu- 
tion. The fixing and altering of the period of limitation to 
appeal is but an exercise of the power to regulate the juris- 
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diction of this court, not the’assumption of control over it. 
The power of the legislature to pass any law affecting a title 
to property is denied as standing upon a different principle. 
Page and wife vs. Matthew’s administrator, 40 Ala., 547. 
This case is very similar to the case at bar. We are not 
called upon to decide how far the Legislature may go in re- 
viving a right of action upon a claim barred by the statute 
of limitations. In Bradford vs. Shine, (13 Florida,) this 
court held that the Legislature might repeal a statute of 
limitations before it had fully run upon a claim, and thus 
deprive a party of its benefit ; and that as to the “statute of 
non-claim,” a repeal after the statute had attached, did not 
revive the right to prosecute, the claim being “ barred.” 
We cannot discuss the question here for it is not raised. 
The limitation of the time for procuring a writ of error 
was fixed by law at two years. This was the law in exist- 
ence in 1870 when the “ Code ” was introduced, which super- 
seded the former practice and provided that an appeal 
might be taken within two years after judgment. It was 
never questioned that as to all cases pending, the right to a 
writ of error was taken away, and that the party was en- 
titled to an appeal within two years from the entry of judg- 
ment. Now the time for suing outa writ of error in the 
case at bar is two years under the existing law. The writ 
of error is a means of bringing before the appellate court 
the proceedings of the inferior court. The time, therefore, 
within which the parties in the present case might bring 
their case up for review is two years. Can it be questioned 
that the legislature might extend the time for review by 
means of an appeal to the full term of two years, even 
without repealing or taking away the writ of error, but 
leaving both remedies to stand and leaving parties to pur- 
sue either of these methods as might be convenient? In 
the light of past legislation and the practice of the courts, 
we cannot permit a doubt to prevail. The act in question 
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scarcely comes within the definition of retroactive legisla- 
tien. It merely permits a party to bring up a cause for re- 
view, within the time already provided, by a process differ- 
ent from that already allowed, but not infringing any 
rights of property already established. 

This cause is therefore properly befpre this court upon the 
appeal perfected within thirty days after the expiration of 
the term of the Circuit Court. 

This is an action of assumpsit brought by Little against 
the defendants, appellants, as partners. The defendants 
pleaded the general issue and a set off. 

The facts as shown by the record are: 

That in 1875 plaintiff made an arrangement with Alvord 
and Kellogg, two of the defendants, to form a partnership 
in the name of Alvord, Kellogg & Co. in certain mercantile 
business at Jacksonville, the preliminary agreement being 
that each party should raise a certain sum of money with 
which goods were to be purchased. The parties after- 
wards proceeded to New York, where they met and pro- 
ceeded to make some of their contemplated purchases, but 
while in New York plaintiff, finding that he had been dis- 
appointed in regard to funds, and Alvord being unwilling 
to proceed unless plaintiff raised his share of the capital, it 
was concluded that the enterprise should be abandoned. 

Some of the goods that had been purchased in the name 
of “‘ Alvord, Kellogg & Co.” had been forwarded to Jack- 
sonville, and other purchases were countermanded. Before 
plaintiff had proceeded to New York, and in pursuance of 
the original agreement, he had attended a sale of the effects 
of a bankrupt estate and purchased in the name of the con- 
templated firm a lease-hold interest in a store and a tew 
hundred dollars worth of goods, which were paid for with 
money advanced by Alvord & Kellogg, and had advanced a 
small sum to pay for insurance thereon. 

Afterwards, in December, 1875, Alvord & Kellogg 
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formed a copartnership in the same business with Camp- 
bell, under the name of Alvord, Kellogg & Campbell. 

The goods purchased in New York by the inchoate firm 
of which plaintiff was a member were paid for by Alvord, 
and put into the stock of the new firm to his credit, the 
property purchased in Jacksonville being also put into the 
stock of the new firm by Alvord & Kellogg. 

When the firm of Alvord, Kellogg & Campbell com- 
menced business in December, 1875, they employed plain- 
tiff to assist them in opening and marking the goods and 
arranging the store, and he continued in their employ until 
March, 1876. 

This suit is brought against the members of the firm of 
Alvord, Kellogg & Campbell upon an account, stated.as 
follows : 

For expenses incurred in purchasing store and stock 


from assignee in July, 1875..............4--. $27.50 
For expenses to New York and return, and expen- 

ses in New York, cash paid out............. 220.00 
For labor in purchasing stock in New York:..... 125.00 
For cash paid for insurance on $1,000........... 25.00 
For cash paid for three months’ ground.rent...... 75.00 
For services in arranging and marking stock trom 

December 27, 1875, to March 4, 1876......... 300.00 
For one-third profit on merchandise and fixtures.. 150.00 


The facts as above detailed appear by the evidence on the 
trial. Plaintiff testified to the correctness of the several 
items of the account, except the last item of $150, and 
claimed that the firm of Alvord, Kellogg & Campbell 
owed him thereon $772.50, subject to their account against 
him of $202.95. He testifies that his services from De- 
cember to March were worth $300. Alvord and Campbell 
testify that the services were worth not to exceed $150. 
There is no testimony whatever tending to charge Alvord, 
Kellogg & Campbell with any liability for any other item 
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of the claim, excepting the services from December to 
March. Plaintiff says, in his testimony, that he “claims 
that they owe” him these several amounts. The defend- 
ants each deny that they employed him or promised to pay 
him, except for his services as clerk for the time mentioned. 
The plaintiff does not testify that they did promise to pay 
him, nor does he state any fact or conversation with defend- 
ants in regard to their liability for any other item, except 
for such services as clerk. 

The charge of the court to the jury is not given in the 
record, beyond certain propositions submitted by both par- 
ties in regard to the law of partnership and the liability of 
partners, not very material to the issues presented and given 
to the jury, and the following proposition presented by de- 
fendants’ counsel, to wit: that the firm of “ Alvord, Kellogg 
& Campbell” are not liable to the plaintiff for any claim he 
may have against the firm, or the members of the firm of 
“ Alvord, Kellogg & Co.,” was given by the court to the 
jury. 

The jury returned a verdict for the plaintiff for three hun- 
dred dollars. 

Defendants then moved to set aside the verdict and for a 
new trial, upon the ground that the verdict was contrary to 
the evidence; contrary to the charge of the court, to the 
weight of the evidence; that the charge of the court was 
conflicting and misleading ; and because the jury took with 
them to the jury room the declaration and the plaintiff’s 
bill of particulars, and did not take the defendants’ plea. 
The court overruled the motion, and defendants excepted. 
Judgment was entered upon the verdict and for costs 
against the defendants. 

The grounds of the motion for a new trial, that the ver- 
dict was directly contrary to the evidence and to the charge 
of the court, are the only ones available, as the case is pre- 
sented to this court. It certainly requires no argument or 
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references to the books to show that Alvord, Kellogg & 
Campbell, the defendants in this suit, are not liable to this 
plaintiff for any services or moneys expended by him for and 
in behalf of the contemplated firm of Alvord, Kellogg & Co. 
(of which the plaintiff was a party in interest). There could 
be no liability for such services or expenditures, unless they 
made themselves liable by some agreeement or promise to 
that effect. There is no pretence of any such promise. 
Plaintiff in purchasing and insuring the goods at Jackson- 
ville, in going to New York and purchasing goods for Al- 
vord, Kellogg & Co., was performing services and expend- 
ing money for himself and his intended partners, and if he 
has any demand for this it is not against the firm of Alvord, 
Kellogg & Campbell, which was formed afterwards, and 
with whom he had no transactions, except to assist the new 
firm in the capacity of a clerk. And there being no testi- 
timony whatever tending to charge these defendants with 
anything beyond the value of these services as an employee, 
the utmost that could be allowed him was the value of such 
labor, estimated by him at $300, and by defendants at $150, 
against which he admits an offset of over $200. 

This verdict of $300 was therefore entirely unwarranted 
by the evidence, and was directly against it, and against the 
instruction given by the court, and against the law, and not 
merely against the weight of evidence. It is a verdict 
against A. for the alleged indebtedness of B. 

The legal inference, from this proposition, and in view of 
the facts as proven, is that the verdict was based upon some 
influence other than that which should have been produced 
by the very plain and simple proofs before us in this record. 
We are always reluctant to set aside the verdict of a jury, 
and have never done so except in very plain cases of the 
_ violation of proper rules of law or the palpable disregard of 
the facts as they are shown to us, and we will not do so in 
any case merely because we do not agree with the jury in 
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weighing the evidence. In this case there is no aspect in 
which the facts as presented, under the charge of the judge, 
can be made to produce this verdict without violating the 
plainest principles of justice. The rule as laid down by 
this court in Schultz vs. The Pacific Insurance Co., (14 Fla.) 
and in several other cases found in our reports, requires that 
this verdict be set aside as against evidence and in violation 
of the law. There is, moreover, some ground to apprehend 
that the jury were led into error by the instructions given 
them at the request of counsel, upon matters not pertinent 
or proper for their consideration, and tending to confuse the 
minds of the jurors and divert them from the real issue in 
the case. 

The judgment is reversed, and a new trial must be 
granted. 








Paut B. Canova, APPELLANT, vs. Corny anp Goutp, Ap- 
PELLEES. 


1. The trial of the issues of fact upon the traverse of the affidavit upon 
which a writ of attachment was issued, if a jury be demanded, must 
be had in the county where the suit is pending. 

2. Semble: That the affirmative of the issues of fact upon such traverse is 
with the plaintiff; he must prove the truth of the allegation in the 
affidavit to the satisfaction of the court or jury, in order to sustain 
his writ. 


Appeal from the Circuit Court for Baker county. 
The facts of the case are stated in the opinion of the court. 


A, A. Knight tor Appellant. 
E.. M. Thompson for Appellees. 
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Tue Curer Justice delivered the opinion of the court. 


Appellant commenced his suit in the Circuit Court for 
Baker county by writ of attachment. Defendants traversed 
the allegations in the affidavit upon which the attachment 
issued, denying the special causes alleged, and brought his 
motion to dissolve the attachment before the Judge while 
the Circuit Court was in session in Duval county. The 
, court ordered that the issues of fact be tried by a jury, and 
empanelled a jury in Duval county, during the term in Du- 
val county, who heard the proofs of the parties and rendered 
a verdict in favor of defendants, whereupon the Judge ren- 
dered his judgment upon said verdict dissolving the attach- 
ment and dismissing the suit. He then directed the Clerk 
of Duval county to certify the proceedings had before the 
court and jury in Duval, together with all the papers filed 
in Duval county relating to the case, and transmit them to 
the Clerk of Baker county; and “that the judgment ren- 
dered in the said cause in Duval county on the 23d day of 
January, A. D. 1877, be entered by the said Clerk in the 
records of Baker county.” Whereupon the judgment was 
entered of record in Baker county dismissing the suit. 

The appellant, before the proceedings had by the court 
and jury in Duval county, objected to the trial being had 
in that county, and duly excepted thereto. After the ver- 
dict, he also moved to set aside the verdict and for a new 
trial, which were refused. 

This appeal is trom the judgment entered in the Circuit 
Court in Baker county. 

The only question necessarily presented is, whether the 
issue was properly tried before a jury in Duval, the cause 
having been commenced in Baker, and the venue being 
there at the time of the trial. 

The statute (Thomp. Dig., 369,) says that “the courts 
respectively to which such attachments are returnable shall 
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be always open for the purpose of hearing and deciding 
motions for dissolving such attachments, and in any such 
case, upon oath made and tendered to the court that the 
allegations in the plaintiff’s affidavit are untrue,” as to the 
causes alleged, “it shall be the duty of the court to hear 
evidence upon the issue so presented, and if, in the opinion 
of the court the allegations in the plaintiff’s affidavit are 
not sustained and preved to be true, the attachment shall 
be dissolved,” and if the attachment be dissolved before 
plea, the suit shall abate and be dismissed. Either party 
may demand a jury upon the issue of fact. 

The law relating to the commencement of suits, (Thomp. 
Dig., 326,) requires that the summons shall be made return- 
able to the court having jurisdiction in the county in which 
the defendant reside or the cause of action accrued, and the 
cause shall not be tried in any other county unless the venue 
be changed according to law. There is no statutory author- 


ity for trying any cause at law by a jury in any other county , 


than that in which the venue is laid; juries are summoned 
to serve in the court held for the county, and not to try 
causes pending in other counties. Every suitor has the 
right to demand that his cause be tried in the county where 
it is pending, and may well protest against being compelled 
to follow the opposing party to any county in the circuit, 
and be subjected to the expense of transporting witnesses 
and paying charges for subsistence for himself and witnesses 
at the pleasure of his opponent. He may protest that such 
practice is in violation of one of the most valuable rights 
secured by magna charta. “ With regard to the administra- 


tion of justice, besides prohibiting all denials and delays of 


it, it fixed the Court of Common Pleas at Westminister, that 
the suitors might no longer be harrassed with following the 
King’s person in all his progress, and at the same time 
brought the trial of issues home to the very doors of the 
freeholders, by directing assizes to be taken in the proper 
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counties and establishing annual circuits.” 4 Black. Com., 
424. 

The provision of the statute that the court shall be always 
open for the hearing of motions for dissolving attachments, 
does not imply that the cause or any issue arising in it may 
be tried by a jury of any other county than that in which 
the law directs the cause to be tried. The party is entitled 
to a jury contemplated by the law fixing the venue; a jury 
of the vicinage and not a jury of strangers. 

There is no provision of law by which the proceedings 
had in the Circuit Court of Duval may be incorporated 
into and made a record of the court in Baker county. The 
verdict of a jury empanelled in one county, upon which a 
judgment is to be entered in another county, is an anomaly 
in judicial proceedings and unauthorized by any law of the 
State. It is an error for which the judgment will be re- 
versed on error or appeal, though the judgment, until re- 

. versed, will be effective, as the erroneous proceeding does 
not affect the jurisdiction of the court rendering the judg- 
ment. 

The statute seems to contemplate that in such issues the 
defendant in attachment shall have a speedy trial, and by a 
jury, if either party desires it; but unless the Judge shall go 
to the county where the venue is laid, it is difficult to find 
any means of obtaining a jury. There is no question that 
the Judge may hear and decide the motion at any time or 
place in his circuit, if no jury is required. 

A turther question is made that the court erred in requir- 
ing the plaintiff to maintain the allegation made in the 
affidavit upon which the writ was issued by proofs, the ap- 
pellant insisting that the aftirmative of the issue, upon the 
defendants’ traverse, was with the defendants. As the pres- 
ent case is disposed of by our conclusions upon the other 
question, it is unnecessary to consider this ground of error 
at length. The statute says that “if in the opinion of the 
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-court the allegations in the plaintiff’s affidavit are not sus- 


tained and proved to be true, the said attachment shall be 
dissolved.” The court is “to hear evidence upon the issue 
so presented,” and make up his judgment upon it. We are 


. Strongly impressed that unless some evidence is presented to 


sustain the allegations in the plaintiff’s affidavit, the attach- 
ment must be dissolved. This seems to require some evi- 
dence beyond the affidavit itself to sustain its allegations. 

The judgment is reversed, and the proceedings had in 
Duval county must be set aside. 








Tue County or Nassau, APPELLANT, vs. Mark W. Downie, 
APPELLEE. 


1. In 1876 there was no statute making a bill incurred for the board of 
jurors engaged in the trial of a capital felony a charge against the 
county in which the trial happened, nor was the board of bailiffs in 
whose charge such jurors were a charge against the county. 


2. In order to constitute a charge against a county, the thing for which it 
was incurred must be authorized by law. No officer can bind either 
the state or county, unless there is authority, either expressed or nec- 
essarily implied, given by law to make the contract sought to be en- 
forced. 


Appeal from the Circuit Court for Nassau county. 

Downie, the appellee, recovered judgment against the 
county of Nassau for $655.40, and the county appealed. 
The other facts necessary to the full understanding of the 
opinion of the Court are stated in it. 


John Friend for Appellant. 


Cooper & Ledwith for Appellee. 











172 SUPREME COURT. 








County of Nassau v. Downie—Opinion of Court. 








Mr. Justice Wxstcorr delivered the opinion of the court. 


At the spring term, A. D. 1876, of the Circuit Court for 
Nassau county, in the trial of Harney Richard, charged 
with a capital felony, the jury, by order of the court, were 


kept together, and under the order of the court, the sheriff 


fnrnished board to the jury and to the two bailiffs in 
charge. This is an action of assumpsit brought by respond- 
ent against the county of Nassau for thirteen and one-fourth 
(134) days’ “ board ” of these jurors and bailiffs, his bill be- 
ing approved by the Judge of the Circuit Court for the 
sum of $618.30. 

The simple question here is, is the county of Nassau lia- 
ble for this bill ? 

First. As to the matter of the board of bailiffs. 

Under Chapter 1981, page 36, Acts of 1874, the law con- 
trolling the subject, the sheriff is allowed “for actual and 
necessary expenses incurred in the arrest, safekeeping or 
punishment of prisoners or criminals, such allowance as 
either the judge or the justice from whose court the process 
issues, shall deem just; provided, however, that there shall 
not be allowed for bailiffs more than one dollar per day.” 
As we show in the subsequent portion of this opinion, this 
is the only statute then controlling the subject, the act of 
1825, chapter 45, page 118, Acts, having, in so far as this 
matter is concerned, been repealed by chapter 1815, and 
not revived by chapter 1981. Under this act it is contem- 
plated that the bailiff will board himself. The sheriff, as 
the representative of the county or State, (it is unnecessary 
to decide which,) is authorized to employ a bailiff at a stated 
price. The expense of the board of this bailiff is a neces- 
sary expense of his own. It is no more an expense of the 
court, contingent or otherwise, within the meaning of the 
statute, than is the board of the sheriff or clerk. The sheriff 
is authorized to incur expense for the per diem of a bailiff : 
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he is not authorized to pay a per diem and his board. This 
is a charge not authorized by law, and no officer can bind 
either the State or county, except where there is authority, 
either expressed or necessarily implied, given by law to 
make the contract sought to be enforced. 

Second. As to the matter of the board of jurors. 

Some of the earlier statutes may have permitted a con- 
struction which would have authorized the sheriff to incur 


_and the Judge to allow this expense, (chap. 47, Laws, Thomp. 


Dig., 438 and 9 ;) but the act approved June 6, 1870, Chap. 
1815, which was an act regulating the pay of jurors and 
witnesses, as well as the matter of the contingent expenses 
of the courts and the pay of sheriffs, expressly provided 
that it should “ be unlawful for any officer to charge or col- 
lect a greater sum of money than herein authorized to be 
charged for the services herein designated, or to make any 
charge whatever except that in this section prescribed.” 
Under this act, so far as contingent expenses were con- 
cerned, the sheriff was allowed ouly such actual and neces- 
sary expenses as he incurred in the “ arrest, safe-keeping and 
punishment of criminals,” as the judge from whose court the 
process issued suould deem just. It is plain that the pay 
for board of jurors was not within the meaning of 
this act. An expense incurred in the arrest or safe- 
keeping of a criminal, and the term punishment here, 
meaning simply the execution of the sentence of the 
court, the expenses of a jury’s board was not an expense, 
either actual or necessary, connected therewith. The board 
of a jury is not an expense incurred in the execution of the 
sentence of a court; in other words, the punishment of the 
prisoner. It has nothing to do with it; much less indeed 
than the board of the sheriff himself. This act, in addition, 
provided a per diem and mileage to be paid a juror for his 
services at the court, and for such service no one was au- 
thorized “to make any charge whatever,” except as pre- 
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scribed in that act. This act was the result of a revision of 
all the acts upon the subject. 

This act, (chapter 1815) without reviving (Thomp. Dig., 
22) any antecedent act, was modified in some respects by 
chapter 1981, the act in force at the time this expense was 
incurred ; but the power of the court in allowing contingent 
expenses, and the power of its officers in incurring such ex- 
pense, was restricted, as under the previous act, to such act- 


ual and necessary expenses as were incurred in the arrest,. 


safe-keeping, or punishment of criminals. As we have before 


stated, the board of a juror is not such an expense, and there: 


is no authority of law in this statute for incurring it. 
It was contended in argument that bailiffs and jurors 
were officers within the meaning of that clause of the Con- 


stitution which requires that each county shall make provis- 


ions for the support of its own officers. 
While bailiffs and jurors may be officers within the mean- 


ing of that term as used in several fee bills, yet, within the- 


meaning of the Constitution, they are not officers, either 
State, county, or municipal. Sec. 27, Art. IV., of the Con- 
stitution, requires that “the Legislature shall provide for the 


election by the people or appointment by the Governor, ot” 


all State, county or municipal officers not otherwise pro- 
vided for by this Constitution,” and neither a bailiff nor a 
juror is an officer named in the Constitution, nor are they 
elected by the people or appointed by the Governor. 

We have omitted intentionally the discussion of the question 
whether a county can besued in this State. The conclusion 
we necessarily reach here is that this is no proper or lega! 
charge against the county. Whether it is a charge against 
the State is a question not here involved. 

The judgment for the plaintiff is reversed, and the cause 
will be remanded with directions to enter judgment for the 
defendant, with costs. 
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Tue Stare or FLoriwa, APPELLANT, vs. CHANDLER H, Surry, 
ET ALS., APPELLEES. 


1. At the date of a bond given by a Collector of Revenue, conditioned for 
the faithful discharge of his duties, the law provided that if any Col- 
lector should, without good and sufficient excuse, neglect to pay over, 
according to the requirements of law, any money collected by virtue 
of his office, he should be deemed guilty of embezzlement and pun- 
ished by imprisonment, &c. Afterwards the Legislature repealed this 
law. Ina suit against the Collector and his sureties upon the bond, 
the latter pleaded that they were discharged by such repeal, by reason 
that the bond was executed in view of the penal statute; that its ex- 
istence was an inducement to their signing The bond, and that the 
repeal deprived them and the State of a remedy against the Collector 
to enforce payment of money collected by him. On demurrer to this 
plea, held: that it did not set up s defence in favor of the sureties 
against a breach of the condition of the bond. 

2. The sureties pleaded that after the Collector had begun to neglect his 
duties, they demanded of the Governor that he suspend the Collector 
and appoint another te perform the duties under the provisions of an 
act of the Legislature; but the Governor neglected and refused so to 
do, and the default of the Collector alleged in this suit occurred sub- 
sequent to this request, whereby the obligors claim that they are not 
liable. On demurrer to this plea, /eld: that this plea did not set up 
a defence to the action; that the laches or neglect of the officer of the 
Government in such case did not relieve the sureties. 


Appeal from the Circuit Court for Leon county. 

This is a suit upon the bond of W. R. Pettes, late Collec- 
tor of Revenue for the county of Leon, against the princi- 
pal and sureties. The bond was dated May 13, 1872, con- 
ditioned for the faithful performance “of all the duties ot 
said office as prescribed by law.” The plaintiff avers that 
the collector, from the date of the bond up to February 24, 
1874, did receive and collect for taxes due the State the sum 
of $80,133.42, of which he had neglected and refused to pay 
over to the proper officers of the State the sum of $5,210.92. 

The defendant, Chandler H. Smith, and other sureties, 





ns 





a 








176 SUPREME COURT. 








State of Florida v. Smith et als.—Statement of Case. 








plead first, that they are the sureties of Pettes; that at the 
date of the bond the duties of the collector of revenue were 
stipulated and set forth by the laws of the State then exist- 
ing, and that no other or different duties devolved upon him 
than those so prescribed; that on the 21st of February, 
e 1873, the Legislature passed an act entitled “an act relating 
to the indebtedness of the State,” without the knowledge or 


consent of defendants, and that by the provisions thereof 


the duties of the collector were greatly enlarged and varied, 
and laws in force, when the bond was executed, which pre- 
scribed the duties of the collector, were repealed and an- 
nulled; and that by divers acts of the Legislature, in force 
at the time of the execution of the bond, the duties of the 
collector were varied and changed without the knowledge 
or consent of the defendants; that by force of the several 
laws passed subsequently to the date of the bond, the plain- 
tiff, without the knowledge or consent of the defendants, 
altered the terms, duties and conditions of the bond, and 
changed and enlarged the duties and responsibilities of the 
collector, as prescribed at the date of the bond, by providing, 
in the said act approved February 21, 1873, for the collec- 
tion by the collector of a large additional tax in Leon coun- 
ty, upon the property therein, to-wit: a tax of three mills 
on the dollar upon the assessed value of said property to 
pay interest and principal of one million dollars of Florida 
State bonds, to be issued under said act, and imposing on 
said collector various additional liabilities and responsibili- 
ties. 


For a second plea the defendants say, that at the date of 


said bond certain penalties Were imposed and denounced 
against collectors in case of their default ; that the existence 
of these penal laws was an inducement to the said defend- 
ants to sign the bond, and afforded to the plaintiff a means 
by which to compel the performance of duty by collectors, 
and was a protection to the sureties; that by an act ap- 
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proved February 14, 1873, and also bf an act approved Feb- 
ruary 17, 1874, the said penal statutes were repealed, and 
plaintiff thereby abandoned and relinquished all means by 
which to compel the collector to discharge the duties pre- 
scribed by law, the existence of which penal laws was an 
essential condition of the obligation whereby, by force of the 
said acts of 1873 and 1874, the defendants were released and 
discharged as sureties. 

For a third plea the defendants say, that at a time when 
the collector had failed to perform some of the duties of his 
office, to-wit: June 23, 1873, the said sureties demanded of 
the Comptroller and of the Governor of the State that the 
said collector be required to discharge his duties or that he 
be suspended or removed, as provided by law in such cases, 
and that some other person be designated to collect the 
taxes; that the Governor neglected and refused to comply 
with such request; that all the moneys which had come to 
the hands of the collector prior to such request have been 
paid over to the State, whereby the sureties say they were 
discharged of their liability. 

The plaintiff demurred to the first, second and third pleas. 

To the first, because it does not show what duties were 
prescribed by law at the date of the bond; nor what other 
or different duties were imposed on the collector; nor that 
said act of 14th February, 1873, offers any legal defence to 
this action ; nor does the alleged imposition of additional 
and further duties on the collector in any manner discharge 
the said collector from the performance of his duties as pre- 
scribed ; nor does such allegation constitute any defence to 
the action. 

Plaintiff demurs to the second plea that the repeal of the 
statute, relating to penalties as alleged, furnishes no legal 
or sufficient defence; and to the ¢herd plea that it is insufii- 
cient, &c. Plaintiff also filed replication to each of the 


pleas. 
pb 
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The court, upon argument, sustained the demurrer to the 
first plea and overruled the plea, and overruled the demur- 
rer to the second and third pleas, and sustained the pleas. 
The defendants excepted to the ruling of the court in sus- 
taining the demurrer to the first plea and overruling the 
plea; and the plaintiff excepted to the judgment overruling 
the demurrers to the second and third pleas and sustaining 
the pleas. 

The court also struck out the plaintiff’s replications to 
the second and third pleas, to which plaintiff excepted, and 
judgment was rendered in favor of the defendants, the sure- 
ties, that they go hence, &c., and that the plaintiff take 
nothing by this action against them. Judgment was ren- 
dered against the defendant, Pettes, for the penalty of the 
bond, to be discharged, &c. The plaintiff appeals. 


Bolling Baker for the State. 


To the declaration defendants below, Smith, Meginniss, 
and Hodgkiss, filed four pleas, to three of which plaintiff be- 
low demurred, and to each of which there was also an rep- 
lication. 

Plaintiff's demurrer to defendants’ first plea was sustained. 
The demurrers to the second and third pleas overruled by 
the court, and said second and third pleas sustained, and 
thereupon judgment was rendered for said defendants on 
the said second and third pleas. 

To the various rulings of the court below upon all but the 
first plea, the plaintiff below excepted, and the said rulings 
and judgment thereon are now assigned for error in this 
court. 

The principal, if not the only, question now presented 
in this court is, whether, supposing the matters had been 
well pleaded by appellees, the defences set up in the second 
and third pleas in the court below released them from their 
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liability on the bond sued on below. And the object of all 
the pleading of plaintiff in the court below was to arrive at 
an issue, upon the trial of which their liability could be 
tested. 

To the first plea there was a demurrer, which was sus- 
tained by the court, thus disposing of the defence attempted 
to be set up under that plea. 

To the second plea of defendants there was a demurrer 
which the court overruled and sustained the plea. 

It was error in the court to overrule the said demurrer, 
because an inspection of the plea will show that it tendered 
no issue of fact in which plaintiff could safely join. That it 
was uncertain and double, and was bad in substance. 

A plea is bad if double, and a pleading will be double 
which contains several answers, whatever be the class or 
quality of the answers. Stephen on Pleading, 258, and text 
books generally. 

The first paragraph of said plea, or the clauses of said 
plea which contain an allegation, allege that when defend- 
ants signed the bond there existed by law certain penalties 
against defaulting collectors of revenue, but neither the law 
nor penalties are specified, so that there was nothing in those 
averments which plaintiff could traverse, confess, or deny, 
because of the generality and uncertainty of the allega- 
tions. 

The second distinct allegation in said plea is that the ew- 
istence of the laws aforesaid was the inducement to defend- 
ants below for signing said bond, but there were no laws 
specified to which the word aforesaid could apply. Nor 
was the fact of the ¢nducement for signing the bond a ma- 
terial issue in an action on the bond, unless it was shown or 
alleged. 2 Paige, 497. 

Each succeeding allegation of said second plea presents a 
different answer of a different and distinct class and qual- 
ity, and the whole concludes with an allegation not of a dis- 
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tinct fact, but of a legal conclusion, assumed to result from 
facts defectively pleaded, or so obscurely pleaded, and with 
such uncertainty that no issue could be safely joined on the 
whole together or either fact separately. 

The demurrer, therefore, was the only method of meeting 
the plea; and the proper judgment upon the demurrer 
would have been that the defendants plead over, and they 
should have amended the plea so that each ground of de- 
fence would have been set out distinctly, separately, and with 
certainty, so that plaintiff could not be forced to join in an 
immaterial or uncertain issue. 

The demurrer to the third plea should have been sus- 
tained, for the same reasons that are stated in reference to 
the demurrer to the second plea, but more especially for the 
reason that the defence set up in said plea (if well pleaded) 
was, that by the failure of the Comptroller and Lieutenant- 
Governor of the State to comply with certain requests of 
defendants, they were discharged from liability on said 
bond, for such averments, even if true and well pleaded, fur- 
nish no defence to the action, as has beeu repeatedly decided. 
Davis vs. Huggins, 3 N. H., 231; The People vs. Russel, 4 
Wend., 570; 8 N. H., 539. , 

In 4 Wendell, 570, the court held that the omission of 
the Comptroller for eight years to sue a defaulting collector 
was no defence to an action on the bond against the sure- 
ties. 

The Supreme Court of the United States has decided that 
the omission of the proper officer to recall a delinquent pay- 
master did not discharge the sureties on his bond. United 
States vs. Vanzandt, 11 Wheat., 184; Dox vs. P. M. Gene- 
ral, 1 Pet., 328, 324. 

All the cases where a different doctrine was held were 
cases between individuals, and the decisions do not apply 
to actions on official bonds, upon the ground that the gov- 
ernment cannot be guilty of laches, as laid down in United 
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States vs. Kirkpatrick, 9 Wheat., 720; Smith vs. United 
States, 5 Pet., 292. ’ 

And even in cases between individuals the rule is, that 
such is not a good defence, unless it is also alleged and 
proven that when the request was made the principal was 
solvent, and subsequently became insolvent. Mahwren vs. 
Parsons, 8 N. H., 539; Hoffman vs. Hubbard, 13 Wendell, 
377 ; Davis vs. Huggins, 3 N. H., 231. 

The replications to defendants’ second and third pleas 
were good, and should not have been stricken out, because 
they did ¢raverse each and every allegation in defendants’ 
said pleas, and if such traverse produced an issue of law, 
(as was held by the court below,) then it was the fault of de- 
fendants’ said pleas which tendered a conclusion of law aris- 
ing out of badly pleaded facts, instead of tendering a proper 
issue upon the facts themselves. But the replications were 
true in point of fact, and did tender an issue of fact. The 
replications denied that the penalties contained in the act 
of 1869 did alter or discharge the condition of the bond, 
for the said penalties were not repealed until February 7, 
1874, while the default complained of occurred in 1873. 
But the allegation of the second plea further is, that certain 
other acts, to wit: the acts of February 14, 1873, and the 
act of February 17, 1874, Chap. 1977, repealed the penal- 
ties contained in the acts which were in force when the 
bond was signed. Now the replication denies this allega- 
tion, and so raises an issue of fact to be determined by ref- 
erence to the acts themselves. 

But examine the acts. The act of 24th June, 1869, 
pamphlet acts, pages 1 to 23, and the act of 14th February, 
1872, pamphlet, page 36, Chap. 1887, and the act of Febru- 
ary 12, 1872, were the acts in force when the bond was 
given. The first contains penalties; the two last do not. 

The first (the act of 1869) containing the penalties, was 
not repealed until 17th February, 1874, after the default 
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had occurred. In the act of 1869 the duties prescribed by 
the warrant to the collector, section 35, are precisely the du- 
ties prescribed by the act of 1872, section 4 of said act. 

The act of February 14, 1873, Chap. 1935, passed after 
the bond was given, does not repeal the acts of 1869 and 
1872, but provides that the payments by the collector shall 
be monthly instead of on first Monday in January, and pre- 
scribes a penalty of two years in State prison for failure to 
make payments or monthly returns. 

The act of 21st February, 1873, provided for an additional 
tax of 4 mills on the dollar, (and this act which is supposed 
to enlarge the duties of the collector) and provided a penalty 
of imprisonment in the State prison of not less than two nor 
more than five years for failing to comply with the provis- 
ions of that act, but did not repeal the penalties in the act 
of 1869. None of the foregoing acts a/ter the duties to be 
performed by the collector, but only vary the manner and 
time of performance, except that the act of 2ist February, 
1873, provides for the collection of an additional + mills on 
the dollar. 

The act of February 17, 1874, Chap. 1976, sec. 36, pre- 
scribes the duties to be performed by the Collector in ex- 
actly the same language as that used in section 35 of the act 
of 1869, and only the manner, and time, and mode of col- 
lecting are varied, (but not the duty of collecting or paying 
over is varied) ; but in no one of the acts above recited is it 
made ¢legal or prohibited to the collector to pay over to the 
State the amounts collected by him, as is alleged in defend- 
ants’ plea. 

The act above cited, February 17, 1874, repealed the act 
of June 24, 1869, which was in force when the bond was 
given, but the action in this case was not the non-perform- 
ance of duties prescribed by the act of 1874, as the failures 
to pay over money were of the sums collected in 1872 and 
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1873, during the whole of which time the acts of 1869 and 
1872 were in force. 

The issue of fact tendered in the replications to pleas 2 
and 3, would have developed the above facts; and the 
court erred in striking out the replications and preventing 
thereby such issue of fact from being tried. The court 
erred in not permitting the issue tendered in the replica- 
tion to the fourth plea to be tried by the jury, and in ruling 
that the decision upon the second and third pleas made 
that unnecessary. 

The appellant insists that there is nothing disclosed in 
the pleadings which should bar a recovery against detend- 
ants. And it is nowhere alleged in said pleadings that the 
appellant seeks to recover, or make the defendants liable for 
any sum beyond the penalty of their bond. Nor is it alleged 
or shown that any act of the Legislature imposed any lia- 
bility upon defendants below which was not within the 
amount of the penalty of the bond. If it is contended 
that the importance of the additional tax of four mills in 
1873 was such an alteration of the obligation of the col- 
lector as to release the sureties, then the slightest variation 
in the assessment annually made would invalidate the bond 
of every collector of revenue in the State, and no tax could 
be assessed to meet any emergency without the consent of 
the sureties to every bond in the State. 

The case of the United States vs. Kirkpatrick, 9 Whea- 
ton, 720, does not go to the extent of saying that every new 
assessment of taxes under acts passed subsequently to the 
making of the bond, releases the sureties by enlarging the 
duties of the principal. 

In that case the collector had been commissioned and 
given bond under acts providing for a direct taw. The 
commission had expired, and a new appointment was made 
of the same collector, but he gave no further bond. In the 
meantime an act had been passed providing for the collec- 
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tion of an internal revenue tax, and in the suit on the col 
lector’s bond it was sought to charge the sureties with the- 
amount of internal revenue tax collected under the dast com- 
mission. The court say that the bond was given with ex- 
press reference to the jirst commission ; that the condition 
referred to direct taxes, and the court held that under the 
facts in that case, the sureties were not liable for the amonnt 
collected under the new commission. 9 Wheaton, 720. 

In the case of the Exeter Bank vs. Rogers et al., 7 N. H., 
21, the foregoing case from 9 Whea. was referred to and 
the reasons given for the decision as stated above. 

In the case of the Exeter Bank vs. Rogers et al., (7. N. H., 
21,) the facts were these: The Exeter Bank was incorpo- 
rated in 1803 for twenty years; Rogers gave bond with se- 
curity (as cashier) for the faithful performance of the du- 
ties of his office, and for the payment over of all money, ete. 
In 1822 an additional act of the Legislature was passed con- 
tinuing the charter of the bank, and imposing other and dif- 
ferent duties on the officers, including the cashier Rogers, 
and providing a penalty of $10,000 for non-performance. 
Rogers continued cashier until 1830 from 1809, and only 
gave one bond, that of 1809, being the same sued onin the 
above case. The court says: “ The language of the condi- 
tion of the bond in these cases is to have its full effect 
when there is nothing to restrain it (citing 12 East, 399.)” 
The court further says: “The recital of the condition of 
the bond is that Rogers had been appointed cashier, and 
shall faithfully discharge the duties of his office, and ac- 
count for all money and other property in his keeping. 
The plain letter of the condition of the bond is that he shall 
faithfully discharge the duties of the office so long as he 
should hold it under the appointment. Any delinquency 
of Rogers while he continued in office under that appoint- 
ment is within the broad terms of the condition, and it is 
incumbent upon defendants to show some strong ground 
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that the delinquencies which exist are not within the true 
intent and meaning of that condition, But it was con- 
tended that the additional act of the Legislature made such 
changes in the corporation that the sureties ought not to be 
answerable for the conduct of Rogers after that act took 
effect, but this furnishes no ground for discharging the surety 
in this case. We see nothing in these changed provisions 
that materially varies the condition of the surety, or that 
affords the slightest pretext for holding him discharged. 
If the principal had incurred all the penalties which the 
additional act prescribes, it would have had no more effect 
upon the bond than if he had incurred forfeitures to the 
same extent under any other law. The sureties could not 
have been affected by it.” 

Judgment was rendered, against the surety. Exeter Bank 
vs. Rogers et al., 7 N. HL., 21. 

The principal ground of defence set up in the case of Pet- 
tes is precisely the same as the ground relied on in the above 

case, and all the authorities show that it is not a good de- 
fence. 


Tl. W. Brevard, Jr., tor Appellees. 


Mr. Justice VanVALKENBURGH delivered the opinion of 
the court. 


The plaintiff assigns for error the ruling of the court over- 
ruling the demurrers to the second and third pleas, and in 
striking off the replications thereto. 

The second plea sets up the fact that the State, plaintiff 
in the action, repealed the penalties prescribed against de- 
faulting collectors; that the existence of these penalties was 
an inducement to the signing of the bond by the sureties ; 
that these penal statutes afforded a protection to them and 
a means by which the plaintiff could compel a performance 
of duty on the part of the collector; that by such repeal 
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these means of compelling performance was relinquished ; 
that these penal statutes were an essential condition of the 
obligation, and that by the repeal these sureties were dis- 
charged. 

By the act of 1869, (Chap. 1,713, § 52,) it was provided 
that “if any collector of revenue shall, without good and 
sufficient excuse, neglect to pay over, according to the re- 
quirements of law, any money collected by him by virtue 
of his ottice, he shall not be entitled to the fees thereon, and 
shall moreover be deemed guilty of embezzlement of the 
money so collected,” and punished by imprisonment in the 
State penitentiary not exceeding ten years, or by a fine. 

_ If the collector was liable to be punished under that stat- 
ute, does its repeal affect the sureties ? 

The penalty given by the statute in force at the time the 
bond was executed is not contemplated by any language 
used in the bond itself. That statute gives no cumulative 
remedy against the ofticer for the collection of the money 
remaining in his hands. It provides no means of compell- 
ing the payment of money. It is a statute against embez- 
zlement, and its enforcement against the guilty officer is at 
the option of the government and not within the control of 
his sureties. If the statute had not been repealed, the sure- 
ties could not have demanded its enforcement before suit 
and judgment on the bond against all the obligors. It was 
held in New York, when the Legislature had provided a 
summary procedure against a collector by warrant, in case 
of his default, that the issuing of such warrant within the 
specified time, and its return unsatisfied, need not precede 
an action against the sureties on his bond. Looney vs. 
Hughes, 30 Barb., 605. 

If this statute had not been repealed, the sureties could 
not plead to an action on the bond that the crime (if a crime 
had been committed) had not been prosecuted ; that would 
not constitute a defence to such an action. The State is not 
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estopped from collecting upon the bond because it does not 
enforce the penalties, nor is it within the power of the sure- 
ties to compel the State to prosecute. 

While it is true that there may be a moral force in the 
existence of the penal statute, which operates more or less 
upon the fears of public officers to prevent the commission 
of crime, it cannot be claimed that the quality of property 
exists in this moral power, or that the failure to prosecute 
deprives any party of the means of enforcing the payment 
of money. The legal purpose and object of the punishment 
is not to collect the debt but to punish the wrong-doer, and 
to protect the public against his evil example. The State, 
in repealing this penal statute, simply says it will not prose- 
cute a certain offence by means of the criminal code. The 
defendants had no defence in the fact that the State did not 
prosecute while the law was in force, and we hear no reason 
for saying that the State is estopped by declaring it will not 
prosecute. Cooley’s Con. Lim., Chap. 9, 286-7, and authori- 
ties there cited. 

The power to punish an alleged crime is lodged in the 
State, and there is no right vested in any individual to con- 
trol that power ; it can be exercised or not only at the option 
of the State. The adoption of the doctrine suggested by 
this plea might be attended with serious consequences. 

It would be hazardous to legislate in regard to crimes by 
changing the existing penalties, lest some contract between 
individuals or between private persons and the State might 
be affected. 

The contract, however, was entered into with reference 
to the sovereign power of the State. Every statute relating 
to the police is subject to modification or repeal, at the will 
of the Legislature. Every contract is made with reference 
to the statutory provisions directly affecting the rights of 
parties, but with reference to the power of the Legislature 
to change the law so far as such change does not affect those 
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rights. Can it be possible that a mere penal statute, con- 
ferring no private right, and giving no private remedy—a 
statute referring entirely to the sovereign power, has any 
effect upon a contract like this one? If the act of the Legis- 
lature had impaired the contract, or taken away a remedy 
which had been available, so that the condition of the sure- 
ties was changed, and means of redress were gone or seriously 
impaired, they might insist that the State had lost its right 
to charge them. 

The legislation referred to has in no way affected the 
rights or the remedies of the parties, and, therefore, the con- 
clusion is that the plea does not set up any allegations of 
law or fact which constitute a defence to the action. 

As to the third plea. This plea alleges that at a time 
when the collector had failed to perform his duties, and a 
condition of the bond had been or was being broken, these 
defendants requested the Governor to suspend the collector 
and designate some other person to perform his duties as 
provided by law; that the Governor neglected and refused 
to comply with their request. In other words, they allege 
that the plaintiff through its officers was guilty of laches, 
whereby the defendants (sureties) were damaged or their 
hazard increased, &c. 

It has long been well settled by judicial decisions that 
laches cannot be imputed to government. Governments 
transact business through agents only, and cannot, like pri- 
vate persons, be subjected to the observance of such sharp 
and close rules of conduct as may be exacted of individuals 
in their commercial dealings with each other. If it were 
not so, by the connivance of sureties, for instance, with the 
agents of government, it might be made impossible to en- 
force the bonds of its financial officers. We can add nothing 
to the arguments and reasoning presented by the Supreme 
Court in U. S. vs. Kirkpatrick, 9 Wheat., 720; U.S. vs. 
Vanzandt, 11 ib., 184; Dox and others vs. The P. M. Gen’, 
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authorities cited by the counsel for the appellant. 

It is further suggested that the act of February 14, 1873, 
is the law under which the Governor is supposed to be in- 
vested with the power to suspend a collector of revenue for 
neglect of duty. This act was passed since the giving of the 
bond in suit, and could not have been contemplated by the 
sureties when they executed the bond. It is optional with 
the Governor by the terms of that act to exercise that 
power; but if he had violated a plain duty in the matter it 
would not discharge the sureties, according to the doctrine 
of the cases referred to. 

It is our opinion that the matters set up in the third. plea 
by the defendants are not available as a defence, and that 
the judgment of the Cireuit Court in overruling the demur- 
rers to the second and third pleas must be set aside. 

As to the exception taken by the defendants to the ruling 
of the court sustaining the demurrer to the first plea, the 
defendants not having appealed, there is no question pre- 
sented thereon by the assignment of errors. 

The judgment of the Cireuit Court is reversed, and the 
cause is remanded for such proceedings as may be had in 
conformity to law and practice of the court. 








Ricnarp Jones, PLamntirr iy Error, vs. ALEXANDER Lor- 
toN, DrereNDANT IN ERRor. 


1. The action of ejectment is one in which the plaintiff must show that 
he has not only the legal interest, but a possessory title in and to the 
premises in controversy before he will be entitled to recover. 

2. In order to enable a plaintiff to recover in such an.action, when his 
right of possession is controverted, he must prove—first, that he had 
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the legal title to the premises at the time of the commencement of the 
action ; second, that he had the right of entry; and third, that the de- 
fendant, or those claiming under him, were in possession at the time 
the suit was commenced. 


Writ of error to the Circuit Court for Duval county. 
The facts of the case are stated in the opinion of the 
court. 


Alwa A. Knight tor Plaintiff in Error. 


In ejectment, a defendant who has entered forcibly inte: 
possession of the premises in question, is not debarred by 
such forcible entry from showing title in himself. The reme- 
dy of the party dispossessed, if any, is under the statute of 
forcible entry and detainer. Wendell’s Reports, Vol. 9.. 
Ps. 201-2-3; Jackson, ex. dem., Stansbury vs. Farmer. 

This was an action of ejectment, tried at the Cayuga 
Circuit, in January, 1830. The lessor of the plaintiff, Stans. 
bury, claimed to recover the possession in question on the 
strength of a posséssion of ten years previous to the Ist of 
May, 1829. It was proved, about the Ist of May, 1829, the 
defendant entered the premises forcibly, and put the wife of 
Stansbury out of possession. The defendant gave in evi- 
dence a deed of the premises in question from Stansbury to 
one Wychoff, bearing date 14th September, 1820, and a 
conveyance from Wychoff to himself, bearing date 21st 
April, 1829. This evidence was at first objected to and 
overruled, but subsequently, by consent of the plaintiff, it 
was received by the judge, and the parties went into proof 
on the question whether or not the defendant had forcibly 
entered into the possession of the premises ? 

The presiding judge charged the jury that if the defend- 
ant entered without force he was entitled to a verdict, but 
if he entered with force, the title which he had exhibited 
could not avail him as a defence, and that the plaintiff in 
such case was entitled to his verdict. 
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The jury found for the plaintiff. The defendant asked 
for a new trial. 

“ By the Court—Nelson, J. It was decided by this court, 
in Hyatt vs. Wood, 4 Johns., 150, and the same principle 
was again applied in Ives vs. Ives, 13 id., 235, that a person 
having a legal right of entry in land may enter by force, 
and though indictable for a breach of the peace at common 
law, or under the statute for forcible entry and detainer, he 
is not liable to a private action of trespass for damages at 
the suit of the person in possession. 

“This position, apparently harsh, and tending to the public 
disturbance and individual conffict, is abundantly supported 
by authority, and must be considered the law of the land. 
3 Black. Comm., 5,174; 1 Hawk., 274; 7 T. R., 48; 8 
Com. Law, 280; 14 id., 59. 

“Tt was the abuse of this summary power to right one’s self 
by entry, where the right of entry existed, which gave rise 
to the numerous English statutes against forcible entry and 
detainer, of which our old act was substantially a copy, and 
in these acts and the common law remedy by indictment 
are to be found the only protection of the party thus forci- 
bly dispossessed. 

“They punish criminally the force, and in some cases make 
restitution of the possession. (11 John., 509; 13 id., 340.) 
But so far as the civil remedy is concerned, there is none 
but what is afforded by these acts. 

* The act of trespass, like that of ejectment, is a possessory 
action involving an inquiry into the right of possession to 
the premises in question, and was anciently the usual mode 
of trying the title to land or the right in the possession, and 
I concur with Chief-Justice Spencer, in Jackson vs. Selye, 
16 John., 200, that the principle decided in Hyatt vs. Wood 
is strictly applicable to the action of ejectment. Indeed 
this action, which was the remedy devised for a lessee of a 
term of years who was ousted from his term, was originally 
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but an action of trespass in effect, and the recovery was in 
damages only for the dispossession. (3 Black. Comm., 199, 
200; 2 Seld., 510.) And I can perceive no reason why the 
ordinary action of trespass was not used, except the diffi- 


culty which existed in the principle of that action which re- 


quires the plaintiff to sustain it to show himself in the pos- 
session of the premises in fact, or in judgment of law, at the 
time of the injury committed. 

“A disseissee cannot maintain trespass for an injury to the 
freehold until he has regained the possession, and the lessee 
was viewed in this character afterwards. The court deter- 
mined the lessee should not only recover damages, but also 
his term, which soon brought the action into general use. 
Before the action of ejectment, as now understood, came 
into use, this possessory right to land was tried by writ of 
entry, or an assize, and although the tenant might have en- 
tered into possession or the like, yet if he could show a 
right to the possession in himself, or in those under whom 
he made claim, he justified such entry. 3 Black. Comm., 
181, 2, 3. 

* Another principle which I think applicable to the de- 
fence in this case is, that when the entry of a party is conge- 
able, that is where he has aright of entry and in pursuance 
thereof enters into the possession of land, he is thereby re- 
mitted to his title; not so where the right of entry has been 
barred, though he may have the title, for then he must re- 
sort to his action. Viner’s Abr., tit. Remitter, G. F. 

** There are many cases in the books where the tenant in 
possession is estopped from setting up his title in this ac- 
tion, to which it is not now necessary to refer, as they have 
no particular bearing upon the question under considera- 
tion. 

“ The ground upon which I place the decision of the case 
is, that at common law, the party who possessed the legal 
right of entry might enter by force, and defend his posses- 
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sion under his title, subject only to an indictment for a 
breach of the peace, or under the statute for the forcible en- 
try, and to a restitution of the possession by virtue of the 
proceedings under that statute. 

“ The revised statutes have extended the remedy for forci- 
ble entry and detainer, so that it now affords ample redress 
to every one in the peaceable possession of land, who has 
forcibly been dispossessed without regard to title or right to 
possession. (The People vs. Van Nostrand, ante 50.) 
New trial granted.” Also see Daniel Hartley, appellant, vs. 
Lawrence J. Ferrell, appellee, 9 Fla., 374—-5-7. 

“ A plaintiff in ejectment is required in the first instance 
only to show a legal title, and a right of entry under it, in 
order to drive the defendant to the exhibition of a para- 
mount title.” 

“ A purchaser at a sheriff’s sale has only to show his deed, 
the execution under which the land was sold, and prove title 
in the defendant in execution, or possession since the rendi- 
tion of the gudgment, and the onus probandi is cast on the 
opposite party.” 

And even where the plaintiff claims under a sheriff’s 
deed, and the action is against a stranger to the execution, 
all that is required of the plaintiff in order to sustain the 
deed is to make due proof of the judgment and execution. 
Hartley vs. Ferrell, 9 Fla., 376; Davis vs. Shuler, 14 Fla., 
448. 


T. A. McDonnell for Defendant in Error. 


This is a writ of error from a judgment rendered in an 
action of ejectment brought by Richard Jones against 
Alexander Lofton to recover certain lands in Duval county. 
The defendant pleaded the general issue, and the cause pro- 
ceeded to trial. 

The plaintiff, upon the trial, claimed under a sheriff’s 
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deed, producing the deed and the execution under which 
the land sold, but failed to prove title in the defendant in 
execution or possession since the rendition of the judgment. 
The defendant offering no evidence, the case was submitted 
to the jury under the charge of the court. 

The court charged the jury that a purchaser at a sheriff’s 
sale has only to show his deed, the execution under which 
the land was sold, and prove title in the defendant in exe- 
cution or possession since the rendition of the judgment, 
and the onus proband: is cast on the opposite party. 

The plaintiff having failed to show title in the defendant 
in execution or possession since the rendition of the judg- 
ment, the jury, under the charge of the court, rendered a 
verdict for the defendant not guilty. 

A motion for a new trial denied, and a judgment entered 
upon the verdict. To which ruling the plaintiff excepted, 
and the cause is now before the Supreme Court on said ex- 
ception. 

Defendant relies on the decision of the Supreme Court, 
State of Florida, Hartley vs. Ferrell, vol. 9th, 374: “ A pur- 
chaser at a sheriff’s sale has only to show his deed, the exe- 
cution under which the land was sold, and prove title in the 
defendant in execution or possession since the rendition of 
the judgment, and the onus proband: is cast on the opposite 
party.” Defendant failed to prove either one or the other. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


This was an action of ejectment brought by Jones against 
Lofton, to recover possession of a lot in the city of Jackson- 
ville. The declaration was filed May 25,1876. The defend- 
ant put in a plea of not guilty, and the cause was tried at 
the January term, 1877, of the Fourth Judicial Circuit for 
Duval county. The jury found for the defendant, and on 
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the 29th day of January, 1877, judgment upon such verdict 


was duly entered. 
The plaintiff, on the trial to establish his right of action, 
introduced as evidence—First. A deed for the premises de- 


scribed in the declaration from John 8. Driggs, Special Mas- 


tér, to the plaintiff Jones, dated the 2d day of March, 1875, 


reciting that the sale of the premises was made at public 


auction and by virtue of a final decree of foreclosure made 
in the Circuit Court for the Fourth Judicial District for 
Duval county, on the 6th day of January, 1875, in a cause 
wherein Samuel C. Thompson was complainant, and Francis 
W. Solana and his wife were defendants; and that the plain- 
tiff Jones was the purchaser at such sale. Second. The final 
decree of foreclosure-and sale recited in such deed, and up 
on which the sale of the said premises was made by John S§. 
Driggs, Special Master in Chancery, therein and thereby 
appointed. Richard Jones, the plaintiff, in his own behalf, 
testified: “He is familiar with the premises mentioned in 
the pleadings, and for which he has had this suit in eject- 
ment brought against the defendant; he is not certain as to 
the number of the block or number of the lot; they are the 
same premises from which John H. Brown, deputy sheriff, 
removed me in a case of unlawful entry and detainer.” 
John H. Brown, a witness for the plaintiff, testified as fol- 
lows: “I know the premises in controversy; as deputy 
sheriff I had a writ of possession placed in my hands com- 
manding me to put Alexander Lofton in possession of lot 6 
of block 59, Jacksonville, Florida, which covers the premi- 
ses in controversy. The following is the return I made up- 
on the writ: 

“ Received this writ January 10, 1876; executed the same 
January 11, 1876, by delivering to the within named Alex- 
ander Lofton the possession of the within described prop- 
erty, together with the appurtenances therein as described 
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in said writ, in the county of Duval and State of Florida. 
* (Signed) Jno. S. Driags, 
Sheriff D. C. 
“ By Joun H. Brown, Deputy. 

“Richard Jones, plaintiff, was in possession at the time 
said writ was filed.” - 

This was all the evidence introduced by the plaintiff; the 
defendant offered no proof; no exceptions were taken to the 
charge of the court. 

The plaintiff moved for a new trial for the reasons “ that 
the verdict was contrary to the evidence and to the charge 
of the court.” The court denied the motion, and the plain- 
tiff brings the case here by writ of error. 

The action of ejectment is one in which the plaintiff must 
show that he has not only the legal interest, but a possessory 
title in and to the premises in controversy, before he will be 
entitled to recover. The plea of not guilty puts in issue all 
of the allegations contained in the declaration, and it is not 
incumbent upon the defendant to show title or right of pos- 
session until the claimant has made out his case. In order 
therefore to enable the plaintiff to recover, when his right 
of possession is thus controverted, he must prove—Ist, that 
he had the legal estate in the premises at the time of the 


commencement of the action; 2d, that he had the right of 


entry, aud 3d, that the defendant or those claiming under 
him, were in possession at the time the suit was commenced. 
Greenleaf’s Ev., § 304; Adams on Ejectment, 247; Daniel 
vs. Lefevre, 19 Ark., 201. 

Has the plaintiff complied with these requirements? The 
deed from the special master in chancery, conveying to him 
the premises he seeks to recover, seems to be in legal form, 
and was not objected to. The decree of foreclosure of the 
mortgage given by Solana and wife to Thompson is also in 
evidence without objection, and it may be reasonably con- 
cluded, so far as plaintiff’s right to recover is concerned, 
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that the title is vested in him. Then has he the right of 
entry? He must not only show his deed and the execution 
under which the land was sold to entitle him to such right 
of entry, but he must prove title in the defendant in execu- 
tion or possession since the rendition of the judgment, and 
then the onus probandi is cast on the opposite party. Hart- 
ley vs. Ferrell, 9 Fla., 374. 

Solana and his wife were the defendants in the foreclosure 
ease, and Jones was the purchaser at the master’s sale under 
the decree ; he was a stranger to the proceedings by virtue 
of which the premises were sold. He proved no title in the 
defendants in execution, and no evidence of his legal pos- 
session subsequent to his purchase. All the evidence of pos- 
session is uncertain, and it appears if he had any possession 
at all it was wrongful, as he was lawfully ousted under the 
forcible entry and detainer act. The jury passed upon that 
evidence, and by their verdict, under the charge of the 
court, which is not excepted to, fonnd for the defendant. 
The court also, in denying the motion for a new trial, ac- 
quiesced in the finding of the jury upon that question of 
tact, which seems to have been fairly presented to them in 
the charge. 

A still more serious objection to the plaintiff’s recovery 
in this action, upon his case as presented, appears in this, 
that he failed to prove the defendant in possession of the 
premises claimed at the time of the commencement of the 
action. The plea of not guilty puts the allegation of de- 
fendant’s possession in issue, and it is as necessary to prove 
such possession before a recovery can be had, as it is to prove 
the legal title and the right of entry. 

This action was commenced on the 25th of May, 1876, 
and the proof only shows Lofton in possession by virtue of 
proceedings under the “forcible entry and detainer” act on 
the 11th day of January previous. The question of posses- 
sion by the defendant at the time of the commencement of 
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the action was not in the case of Hartley vs. Ferrell, above 

cited, and consequently was not passed upon by the court 

in its opinion. See cases above cited ; and also VanHorn vs. 

Everson, 13 Barbour, 526; Jackson vs. Ives, 9 Cowen, 661. 
The judgment of the court below is affirmed. 








Wim Sepewick, Piamrirr anp Apretiant, vs. DeWrrr 
C. Dawkins, Derenpant AnD ReEsPonpeENv’. 


1. A motion in arrest of judgment made at one term cannot (under the 
statutes of this State,) be changed by amendment, or otherwise, at a 
subsequent term into a motion for a new trial. 


2. A court of record has inherent power to correct the mistakes of its 
officers, so that its record may speak the truth as to its action. Clerks 
of the Circuit Court have no authority to enter a judgment, after the 
expiration of the term, upon a verdict rendered in term. Such an 
entry, though placed in the minutes as being rendered during term, 
may be inquired into by the court at a subsequent term, and if no 
such judgment was rendered by the court, such entry should be cor- 
rected. The corrections may be made upon parol evidence, and the 
presumption in this court is that there was sufficient to justify the 
action of the Circuit Court. 


Appeal from the Circuit Court for Duval county. 

This is an action of ejectment brought by Sedgwick 
against Dawkins to spring term, A. D. 1870, of the Circuit 
Court for the Fourth Judicial Circuit of Florida, Duval 
eounty. At that term there was trial and verdict for the 
plaintiff. The defendant, within four days after the verdict, 
entered a motion in arrest of judgment, which the court 
continued. No supersedeas was ordered by the court. Upon 
the record is a judgment, regular in form, purporting to 
have been entered on the same day that the verdict was ren- 
dered. 


}) 
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Afterwards, and on the third day of June, A. D. 1870, 
follows an order of adjournment for the term, and to this 
as the last entry in the minutes is the signature of the judge. 
After this adjournment for the term, and on the fourteenth 
day of June, A. D. 1870, the defendant notified the clerk 
“not to enter up any judgment in the case until instructed 
by the judge so to do, as no judgment has been entered in 
term.” The clerk, paying no attention to the notice, issued 
on the same day a writ of habere facias possessionem, and 
the plaintiff was put in possession. The defendant then 
filed a petition before the judge, setting up the fact that no 
judgment was entered until after the adjournment of the 
court for the term, and alleging that he had filed a bill for an 
injunction to stay proceedings at law. On the fifteenth of 
June, the judge ordered the sheriff “ to suspend the writ 
until further orders.” This order was subsequently re- 
voked. At the succeeding fall term of the court, the de- 
fendant moved the court to correct the entry of the judg- 
ment and to re-instate the case upon the docket, upon the 
ground that it was not regularly rendered and entered upon 
the minutes, or judgment record, in term,” and because it 
“appears of record that it was entered by the clerk out of 
term, ten days after the adjournment, and against the con- 
sent of the defendant.” Thecourt, after hearing, found that 
no judgment ‘“ was taken, ordered or rendered in term ;” 
that what purported to be a final judgment of the court, 
was entered by the clerk eleven days after the adjournment 
for the term, ordered a restitution of the premises to the 
defendant and re-instated the case upon the docket. The 
ease being re-instated, the defendant moved to amend his 
pending motion in arrest of judgment, and to file in lieu 
thereof a motion to set aside the verdict and for a new 
trial. 

The defendant was permitted to substitute a motion to 
set aside the verdict and for a new trial for the motion in 
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arrest of judgment. After hearing, a new trial was granted. 
To these orders of the court the plaintiff excepted. His ex- 
ceptions were noted and signed, and are regularly in the 
record. There wasa trial with verdict for the defendant. 
A motion by the plaintiff for a new trial was denied, and 
there was final judgment for the: defendant. There is no 
bill of exceptions in the record containing any of the evi- 
dence presented upon either trial. Exceptions were taken 
to the order of the court reinstating the case, granting. per- 
mission to file the motion for new trial in lieu of the mo- 
tion in arrest of judgment, and to the order granting a new 
trial. From this final judgment, the plaintiff prosecutes 
this appeal, taken under the provisions of the Code of Pro- 


cedure. 
H. Bisbee, Jr., tor Appellants. 
C. P. Cooper for Appellee. 
Mr. Justice Westcorr delivered the opinion of the court. 


In the absence of a bill of exceptions or case, this court 
cannot consider any matter of evidence, or of law, in the 
shape of instructions based upon evidence, where a knowl- 
edge of the evidence is necessary to determine its application 
or correctness. Theevidence heard upon either of the trials, 
or which was considered in the disposition of the several mo- 
tions in this case, is, fer this reason, not before us for con- 
sideration. , 

Under these circumstances, the presumption of law is that 
there was evidence to justify the action of the court in all mat- 
ters where there was an issue of fact presented for its con- 
sideration. In the absence of a bill of exceptions, we are re- 
stricted to errors apparent upon the record, the general rule 
being that whenever the error is apparent upon the record, it 
is open to revision, whether it be made to appear by bill of 
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exceptions, or otherwise. 20 How., 433; 5 Fla., 465; 11 
How., 669; 6 Cranch, 221; 4 How., 131; 6 Wheat., 410. 
Whether it is necessary under the code to note exceptions 
to the action of the court involving errors apparent upon the 
record, it is unnecessary to consider here, as we have here 
exceptions to all of the material action of the court subse- 
quent to what purports to have been a judgment at the 
term at which the first trial occurred. As to the action of 
the court at the succeeding fall term, it is here properly 
presented for consideration. Thus disposing of the only 
questions of practice which can be suggested as to this final 
judgment, we reach the questions presented for considera- 
tion by this record. 

As to the last and final judgment of the court, we exam- 
ine but one question. 

A motion in arrest of judgment was made at spring term, 
A. D. 1870. This motion was continued, and at fall term, 
A. D. 1870, the court, upon motion of the defendant, per- 
mitted him to substitute for this motion in arrest of judg- 
ment a motion for a new trial. This motion was heard and 
granted, and upon the new trial this final judgment was 
rendered. This substitution of a motion for a new trial for 
the motion in arrest of judgment, after the expiration of 
the term at which the verdict was rendered, is clearly erro- 
neous. 

This action of the court and its result, the subsequent 
new trial and judgment, cannot be sustained. 

A motion in arrest of judgment, made at a past term of 
the court, cannot be changed by amendment, or otherwise, 
at a subsequent term, into a motion for a new trial. The 
statute regulating the practice in this respect provides: 
“That no motion for a new trial, or in arrest of judgment, 
shall be made, unless the party intending to make the same 
shall file his reasons with the clerk in writing, and cause 
his motion to be placed upon the motion docket within four 
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days after the verdict shall have been rendered, and during 
the same term ; nor shall a motion for a new trial, or in ar- 
rest of judgment, standing over from one term to another, 
operate as a supersedeas unless so ordered by the court.” 
Thomp. Dig., 351. 

The motion for a new trial here was not placed on the 
motion docket until after the term had expired. The mo- 
tion made at the tern: of the trial was in arrest of judgment. 
At the second term the defendant was restricted to this mo- 
tion, and however he may have amended by adding new 
and additional grounds applicable to the motion in arrest of 
judgment, he could not file “in lieu of it” a motion for new 
trial. This the statute clearly prohibits. The necessary con- 
sequence is that this final judgment must be reversed and — 
the case remanded to stand upon the motion in arrest of 
judgment, unless the action of the court in setting aside 
what is claimed was a final judgment, duly rendered at 
Spring Term, 1870, was erroneous. This is the only re- 
maining question. 

It appears trom the record that the court, upon motion of 
the defendant, set aside what purported to be a judgment, 
regularly entered, upon the ground, that no such judgment 
“was taken, ordered or rendered in term, and because, what 
purported to be a final judgment of the court, was entered 
by the clerk eleven days after the adjournment for the term.” 
The power and duty of the court thus to make its record 
speak the truth is here questioned by the appellant. It is 
insisted that after the adjournment of the court for the term, 
it was beyond its power thus to open a judgment appearing 
regular upon the minutes of the court. 

When a final judgment has once been pronounced, and 
the term at which it is given has expired, neither the court 
nor the parties to the record have any longer any power or 
control over it. It then becomes a public judicial record, 
stamped with the seal of finality and truth, not to be affect- 
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ed except when assailed upon the ground of fraud, want of 
jurisdiction, or other like ground. This is the frequently 
announced doctrine of this court. Its application to this 
.case, however, is not seen. 
What is here affected by the action of the court after ex- 
piration of the term is not a judgment of the court; it is an 
_act of the clerk not authorized by law. 9 Cal.,173; 3 Texas, 
515; 7 Cal., 53; 1 Cal., 429. There is nothing in this re- 
.cord which brings up any of the evidence heard by the court 
upon this motion. Unless the record shows clearly error in 
matter of fact, the rule in such a case as this is that the 
finding of the court must be sustained. 8 Cush., 317; 2 
Cush., 124; 14 John., 219; 2 Cowen, 410; 7 Cowen, 344; 7 
Cush., 282; 7 Gray, 172. 
The fact here, therefore, as we must consider it, is, that 
.the clerk, after the adjournment for the term and in vaca- 
tion, enters in form a judgment in a case where no judgment 
was rendered in term by the court. Such an act as this can- 
not be protected by interposing the sanctity and verity of a 
judicial record. The power which the court here exercised is 
the universally conceded power of the court to make the re- 
cord speak the truth as to its own act. The court cannot be 
thus estopped from inquiring whether this entry speaks the 
truth. Its power to perfect the proceedings according to the 
truth as it existed at the time of the adjournment for the term 
is full and complete, and the fact that verity attaches to an 
act of the court is a strong reason for giving enlarged pow- 
ers to ascertain whether, what purports to be an act of the 
court, wassuch. 6 Cush., 354; 7 Cush., 282; 8 Cush., 317; 
14 Ark., 206; 4 Eng., 188; 6 Tenn.,8; 7 Tenn., 699; 17 
Ark., 100; 3 Cowen, 44; 4M. &8&., 94; 1 Pick., 351; 3 
John., 526; 4 Cowen, 71. 
Neither this court nor the Circuit Court can obviate or 
disregard the necessary legal result of the failure of the de- 
fendant to enter his motion for a new trial at the term of 
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the trial. His motion at the subsequent term was too late. 
It is expressly forbidden by the statutes. The Circuit Court 
should have restricted the defendant to his motion in arrest 
of judgment. If the defendant was entitled to a new trial 
he has failed to get it by his own laches, which neither this 
court nor the Circuit Court can remedy. 

The final judgment herein rendered, the order permitting 
the defendant to file a motion for a new trial after the ex- 
piration of the term at which the trial was had, and the 
order granting a new trial, are reversed, and the case is re- 
manded to stand for hearing upon the motion in arrest of 
judgment. The costs to be paid equally by the parties. 








Tue Murua, Loan anp Buitpine Assocration, PLawtirs 
AND APPELLEE, vs. Mines anp JouN Pricr, Derrenp- 
ANTS AND APPELLANTS. 


1. Sureties on the bond of an officer of a private corporation whose office 
is annual, with power in him to hold until his successor is elected 
and qualified, are bound only for the year for which he was chosen 
and for such further time as is reasonably sufficient for the election 
and qualification of his successor, and no longer. Guaranteeing the 
good faith and honesty of such officer ‘during his continuance in 
office,” means not an indefinite period, or for the time he may possi- 
bly hold such office by new elections, but his continuance in office. 
under his then election and for the legal term. 


2. Sureties upon such bond are not discharged by the neglect of the offi- 
cers of the corporation to have, as prescribed by the constitution and 
by-laws of the corporation, periodical examinations of the books of the 
officer whose sureties they are. Mere laches, unaccompanied with 
fraud, is no ground of discharge. 


Appeal from the Cireuit Court for Duval county. 
The facts of the case are stated in the opinion of the: 
court. 
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Cooper & Ledwith for Appellant. 


1870, November 18—Charles B. Graybill was elected 
Treasurer of the Association. 

1871, June 15—Charles B. Graybill executed his bond. 

1872, February 15—Charles B. Graybill resigned. 

Plaintiffs claim that said Graybill was a defaulter, and 
bring suit on his bond against Miles and John Price. 

1. Defendants claim that they are not responsible for any 
defalcation occurring previous to execution of bond. 

In support of their view, defendants cite the following 
authorities: 5 Peters U. S. Sup. Ct. Reps., Farrar & Brown 
vs. U. S., page 573; 15 Peters U.S. Sup. Ct. Reps., U.S. vs. 
Boyd, et al., page 206; 9 Cranch U. 8. Sup. Ct. Reps., U. S. 
vs. Giles, page 339; 2 American Com. Law, Title Bond, (416) 
page 400; 1 Pet. C. C. Armstrong vs. U. 8., page 46; 9 
Wheaton U. 8. Sup. Ct. Reps., Miller vs. Stewart, page 
234. 

2. Defendants claim that they are relieved from a/J liabil- 
ity for any defalcation from June 15th, 1871, to December, 
1871, because of the gross laches and irregularities of the 
officers ot said Association in the conduct of the business of 
the Association. 

(1.) They hold that the irregularities consisted in not hav- 
ing monthly and quarterly examinations (or at least definite 
and periodical settlements) of the Treasurer’s accounts by the 
directors. Constitution and By-Laws, Art. V., Sec. 4; Arts. 
VII. and IX., Secs. 12 and 4. 

(2.) In not having ascertained at an early date that said 
Graybill’s books were irregularly and improperly kept, and 
thus protected the sureties, the whole corrective being in the 
hands of the directors, and not in the power of the defend- 
ants. 7 Johnson, N. Y., 332; 19 English Law Equity 
Reps., Watson vs. Alcock, 64. 

3. Defendants claim that they are relieved from all liability 
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for any defaleation that may have occurred between Decem- 

ber 3d, 1871, and February 12, 1872, (the former date being. 
the time when the annual election of officers should have 

taken place in accordance with the by-laws and constitution. 

of the Association, and the latter date being the time when 

Graybill resigned,) for the reason that Graybill’s term of 
office had expired. 

(1.) See general act for creating corporations, (1868) page- 
119, sec. 2, 6th division. Corporations cannot make by- 
laws inconsistent with the laws of the State, &e. 

Sec. 4th, 5th division. Sec. 5—What officers, and time- 
of elections. Sec. 8—Failure to comply shall cause failure,. 
Wwe. 

Also see 2 Pickering, Mass., 234, 235, 236, and 237; 9 
Cranch, Sup. Ct. Reps, U. 8. vs. Giles; 2 American Com 
Law, 416; By-laws and Constitution of M. L. & B. Asso. 

4. In permitting Mr. Fox, with their knowledge and con- 
sent, to act as Treasurer in place of Graybill, which was not 
contemplated by the bond. (Fox acted for at least two weeks. 
prior to Graybill’s resignation.) 21 Howard, 75 and 76; 2° 
Pickering, Mass., 231 to 237, inclusive ; 9 Wheaton, 234. 

Irregularities also in not having periodical meetings as 
charged against second persons. Sureties are never held 
responsible beyond the clear and absolute terms and mean- 
ing of their undertaking, and the case must be brought 
strictly within the terms of the guaranty. Hence any va- 
riance or irregularities on the part of the Association, from 
the clear meaning of the contract as understood by the obli- 
gors at the time of the execution of the bond, in the business 
of the Association, will relieve the securities. Howard’s U. 
S. Sup. Ct., Vov. 21, p. 75, Miller vs. Stewart ; 9 Wheaton, 
234, Hat Factory vs. Messenger; 2 Pickering, 234. 

5. Bond must be construed in view of act of incorporation, 
Constitution and By-Laws, &c. See act of incorporation, 
August 8, 1868, section as above.. See sections and Articles 
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of Constitution and By-Laws; 2 Vernon, 518; 2 Pickering, 
234 and 235; 21 Howard U. S. Reps., 76. 


Fleming d& Daniel for Appellee. 


Suit commenced under the Code. Appeal from judgment 
entered on report of referee. 

To the report of referee both plaintiff and defendants ex- 
cepted. 

Case brought to this court by defendants. 

The plaintiff objects or excepts to the report of the ref- 
eree in this that he finds the defendants not responsible for 
the default in the payment of $1,380.50 during the interval 
between the election of said Graybill as Treasurer of said 
Association and the signing of the bond by the sureties, 
that is from November 18, 1870, to January 15, 1871, 
on the ground that a proper construction of the bond 
would include that time and amount, and on the ground 
that the failure to pay over being admitted and the amount, 
the presumption is that the money was in hand at the time 
the bond was signed by the sureties ; if so, then the principal 
was chargeable with it, and it is brought within the very 
terms of the condition of the bond. 

There is nothing in the testimony to show that the money 
was not in hand on the 15th of June, 1871. Is it not the 
presumption that it was in hand, and should not that pre- 
sumption have been rebutted by defendants ? 

Facts relied upon to discharge a surety must be distinctly 
proved to the satisfaction of the court. Walleshlare vs. 
Searls, 9 Wright, 45; 14 Wright, 37-50. 

It has been held in Illinois that when a town officer at 
the expiration of his term of office made a report showing 
the amount of money in his hands belonging to the town 
and the report was approved by the town, he being re- 
elected and giving a new bond with new sureties, held that 
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the latter were liable on his failure to account at the end of 
his second term for the money so reported at the end of his 
first term. Maley vs. The Town of Metamora, 78 IIl., 394, 
cited in 20 Am. Reps., 266; Pinkstaff vs. The People, 59 


Ill., 148 ; Charles Pinkstaff, e¢ al., vs. People of the State of 


Ill., 59 Ill, 149. 

The defendants in excepting to the referee’s report 
claim—first, that the laches of the Association by their (its) 
officers operated as a release to them, the securities, &c. 

The laches of obligee in a bond conditioned for the prin- 
cipal obligor to account for and pay over, from time to time, 
all such tolls as he should collect for the obligees in not. prop- 
erly examining his accounts for eight or nine years, and not 
calling upon the principal for payment so soon as they might 
have done for sums in arrears and unaccounted for, is not 
an estoppel at law in action against the sureties. 10 East, 
34, cited in vol. 5, new ed., 274; Nares and Pepys vs. Bouls, 
14 East, 509. 

Mr. Justice Story, in speaking of contracts of sureties, 
said: “It is admitted that mere laches, unaccompanied 
with fraud, forms no discharge of a contract of this nature 
between private individuals. Such is the clear result of the 
authorities.” United States vs. Kirkpatrick, 9 Wheaton, 
736. 

In the opinion delivered in this case he comments upon 
and overrules The People vs. Jansen, 7 Johnson, 332. 

Mere forbearance by the creditor to the principal, how- 
ever prejudicial to the surety, will not discharge the surety. 
The same rule applies to officers of corporations. The 
Pittsburg and Chicago Railway Co. vs. Shaffer, 59 Pa., 
350. 

To the second exception of defendants, that the sure- 
ties were released because the annual election for Treasurer 
was not held, &c., we say that by the constitution and by- 
laws of the said Association, Art. V., Sec. 1, page 10, which 
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reads as follows: ‘‘ The President and Board of Directors must 
be elected immediately after the adoption of these articles, 
and on the second Monday of December annually thereafter, 
and they, together with all other officers of said Association, 
shall hold office until their successors are elected and qual- 
ified.” 

The Treasurer, Solicitor, and Secretary shall be elected 
by the Board of Directors annually. Ibid., Art. 5, Sec. 2, 
page 11. 

When the law provides that one officer shall hold until 
his successor is qualified, the liability of the sureties contin- 
ues until that is done. Thompson vs. The State, 37 Miss., 
518; Moore vs. Boudinot, 64 N. C., 190. 

The Treasurer holds office until his successor is qualified. 
This is the law of the Association. 

By the words of the bond the sureties covenant to be re- 
sponsible for his acts so long as he continues in office. 


Mr. Justice Wesrcorr delivered the opinion of the court. 


This is an action under the code brought by the Mutual 
Loan and Building Association against the sureties, Miles 
Price and John Price, upon the bond of C. B. Graybill, 
Treasurer of the Association. The bond, after reciting the 
election, is conditioned “that if the said Charles B. Gray- 
bill, his executors or administrators, shall honestly and in 
good faith serve as such treasurer during his continuance in 
said oftice, and hold and dispose of whatever he may re- 
ceive as such treasurer as the Association or its Board of 
Directors may direct, and according to the provisions of the 
constitution, by-laws and regulations of said Association 
now existing, or which may be by them adopted, and at the 
expiration of his said office shall pay and deliver over to 
his successor in office, or any other person duly authorized 
to receive the same (by the authority of said Association,) 

14 
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all such monies, property and other things, which shall ap- 
pear to be in his hands, due by him to the said Association, 
then this obligation to be void, otherwise to remain in full 
force.” The bond is dated the 15th day of June, A. D. 
1871. The complaint sets up this appointment, the execn- 
tion of the bond, the resignation of Graybill on the 12th of 
February, 1872; that he was then indebted to the plain- 
tiffs in the sum of $2,537.30, and claims damages for $3,000 
and costs. It is unnecessary to state in detail the defence 
made in the answer, or to more fully state the pleadings. 
They have been treated by the parties as raising generally 
the question of the liability of the sureties for all and every 
part of the alleged indebtedness. 

Upon a reference, the whole amount of the defalcation 
was ascertained to be the sum of $2,546.22, and as there 
was some question as to the date at which this deficit oc- 
curred, it was agreed by the parties that the deficit from 
November 18th, 1870, to June 15th, 1871, was $1,380.00; 
that the deficit from June 15th, 1871, to December 34. 
1871, was $505.71; and that the deficit from December 
3d, 1871, to February 12, 1872, was $450.06. After evi- 
dence and hearing before referee, he found that the defend- 
ants were not liable tor the deficit which oceurred before 
the bond was executed, and that they were liable for the 
deficit which occurred after it was executed, embracing the 
deficits from June 15, 1871, to February 12, 1872, and so 
adjudged. Tothe report ofthe referee each party excepted ; 
the plaintiff to so much thereof as excused the sureties for 
the deficit occurring anterior to the giving of the bond, and 
the defendants to so much therof as charged them with the 
subsequent deficits. 

The plaintiff’s ground of exception was that the referee 
“ought to have fuund and reported ” that the defendants 
were responsible for the amount of the admitted default 
anterior to the date of the bond. 
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The defendants’ ground of exceptions for the charge for 
the defalcation between June and December, 1871, was be- 
cause they were “released as sureties on said Graybill’s 
bond by the acts, laches and gross irregularities of said Asso- 
ciation, represented by their President and Board of Di- 
rectors ;” and their exception to the charge for the defalca- 
tion between December, 1871, and February 12, 1872, was 
on the ground that they “ were released by the fact that the 
annual election for treasurer was not held as required and 
provided for by the constitution and by-laws of said Asso- 
ciation, and by the act of incorporation, and because of the 
laches and gross irregularities of said Association.” 

The exceptions were overruled, the report confirmed and 
judgment entered thereon. From this judgment this ap- 
peal is taken by the defendants, and the errors assigned in- 
volve the question whether the action of the referee and of 
the court in giving judgment for the amount of the defal- 
cation during the two last periods stated was correct. 


The plaintiff having taken no appeal, and the action of . 


the court as to the first deficit not having been excepted to 
by either party, it is not here for review. 

The defence of laches here is set up as to all the defalca- 
tions of the treasurer for which judgment was given. The 
officers of the corporation failed to have monthly or quar- 
terly examinations of the treasurer’s accounts, as required 
by their rules and by-laws. Does this relieve the sureties of 
their liability under this bond? The constitution and by- 
laws of the Association are mentioned as prescribing the 
rule and method of their officers accounting. That is the 
effect of the language used in the bond. Under its terms 
this examination is made no condition of the liability of the 
surety, and the neglect of the officers in this respect does 
not, wnder the bond, relieve the sureties. Does this failure to 
examine the accounts relieve the sureties under the general 
principles of law applicable to such contract? In the case 
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of the United States vs. Kirkpatrick, (9 Wheaton, 721,) the 
sureties upon an official bond of a collector of internal taxes 
contended that the laches of the government in delaying to 
call the collector to account at the periods prescribed by 
law relieved them of liability. While the court held that 
laches was not attributable to the government, still Mr. Jus- 
tice Story, in delivering the opinion in the case, expressed 
very plainly his views as to the liability of the sureties upon 
a bond of this nature between individuals. He says it is 
the clear result of the authorities that laches of this char- 
acter, unaccompanied with fraud, forms no discharge of a 
contract of this nature between private individuals. Here 
it is not alleged that there was any fraud. Such laches 
does not relieve the sureties. 10 East, 34; 14 East, 509; 
59 Penn. State, 350. The case cited by appellant from 7 
John., 332, maintaining a contrary view, has been overruled. 
4 Wend., 574. 

The sureties further claim that they are relieved from all 
liability for any defalcation that may have occurred after 
December 3, 1871, for the reason that his term of office had 
then expired, and with its expiration their liability ceased. 

The limit of the liability of the surety is the term of 
office of the principal. This doctrine, as a general rule, we 
do not understand to be denied by the appellee. Its posi- 
tion is, that under the broad language of this particular 
bond, and the provisions of the constitution and by-laws of 
the Association, which are the law of its being when not in 
conflict with the laws of the State the sureties are bound 
during the continuance of the treasurer in office; and that 
as under the law of his office he was to hold until his suc- 
cessor was elected and qualified, his sureties are responsible 
for all defaleations which may occur anterior to the election 
and qualification of his successor. 

The general statute, under which this. corporation is 
formed, has no provision regulating the terms of oflice of 
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officers. Under the statute this power is in the corporation 
itself. Hence the law of the office here is the constitution 
and by-laws of the company. These by-laws provide that 
the treasurer shall be elected by the board of directors an- 
nually, and that all the officers of the Association shall hold 
office until their successors are elected and qualified. The 
by-laws further require annual meetings on the second Mon. 
day of December, at which the president and directors are 
required to be elected, and in case of a vacancy in any of- 
fice, the board of directors are empowered to fill it. The 
office of treasurer is therefore an annual office, extending in 
its regular terms from one annual meeting to another, and 
in case of a vacancy occurring between annual meetings, the 
board of directors “fill the vacancy.” In this case the 
treasurer was appointed on the 15th of June, 1871, by the 
directors, and according to the by-laws his regular term of 
office expired on the second Monday in December there- 
after. 

The question here is, is not this the limit of their liability ? 
Stating the whole question accurately, it is whether a bond 
given tor the faithful performance of an officer’s duties dur- 
ing his continuance in office, in a case where the regular 
term is for one year, the officer to hold until his successor is 
qualified, is not limited to the time fixed by law for the ex- 
piration of the office rather than the time which he may con- 
tinue in it. This is a question of no little importance. We 
have examined it carefully and accurately, and without enter- 
ing into any introductory discussion of the general character 
of the contract of suretyship, we will give the cases cover- 
ing the subject and dispose of this case as the principles an- 
nounced require. The case of the Chelmsford Co. vs. Dema- 
rest, (7 Gray, 2.) In this case Demarest was surety on a bond 
of Phelps, treasurer of the company, the condition of which 
was that “ whereas, said Phelps has heretofore been chosen 
treasurer of said company: now, therefore, if said Phelps, 
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during his continuance in said office shall faithfully and 
punctually perform all the various duties incumbent on him, 
in his said capacity, and shall account from time to time for 
all moneys and funds of said company that may come to his 
hands as treasurer, and if, on ceasing to hold said office he 
shall deliver over to the directors of said company, or to his 
successor, all books, records and papers belonging to said 
office in his possession or custody, and all moneys, notes, 
securities or funds that may then be in his hands or control, 
then the foregoing obligation shall be void, otherwise of full 
force.” The statute regulating the term of officers of the 
company, provided that the treasurer, like all other officers, 
should be chosen annually, and adds, “and shall hold their 
offices until others are chosep and qualified in their stead.” 
Demarest, as surety, was sued for defalcations occurring after 
the expiration of the year. The defence was that his liability 
was restricted to the “ official year only.” Mr. Chief’ Jus- 
tice Shaw, speaking for the court, says: “ The court are of 
opinion that under the direction of this law Phelps was 
elected as treasurer to an annual office; that the bond was 
a collateral security for the faithful performance of the duties 
of that office, and that such office being annual, such duties 
are limited to the term of a year; but in fixing it to one 
year we do not understand the statute to mean an exact 
calendar year or the number of days constituting an astro- 
nomical year. It is to be expounded according to the subject- 
matter, and therefore it must be construed to be for the 
official year of such corporation or body politic as holds an- 
nual meetings, the official year being the term ordinarily 
from one annual meeting to another. Nor do we think 
that the further provision above cited—‘shall hold their 
offices until others are chosen and qualified ’"—substantially 
changes the character of the office from an annual one to 
one for an indefinite time. What then is the legal effect of 
the added clause, ‘ until others are chosen and qualified? 
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To give it the construction contended for by plaintiffs would 


annul the previous clause making it annual; but both are 


embraced in the same sentence. They are equally impera- 
tive and obligatory, and if possible both must have their 
natural effect. Looking again at the subject-matter, and 
supposing the Legislature to have had in view the actual 
condition of manufacturing corporations, and their practi- 
cal working as bodies politic, organized by law, it seems to 
us that the law regarded these as annual oflices ; but re- 
garding the inconvenience which would arise if one were to 
terminate before the other commenced, one was made to 
continue and terminate at the same precise point of time 
at which the other commenced, and thus avoid any inter- 
val. But some time must elapse after the re-election to en- 
able the officer elect to express his acceptance, and some 
further time, if giving bond is a necessary qualification, to 
enable him to procure the execution of the bond. The law 
having directed that such officer shall be chosen annually, 
or at the annual meeting, it assumes and pre-supposes that 
such direction will be complied with, and then the words 
in question must be construed to mean till the next annual 
meeting, or meeting at which such annual election is to be 
made, and such reasonable time afterwards as shall be suf- 
ficient to enable the officer elect to procure and deliver his 
bond and do whatever else is required to complete his quali- 
fication ; or, if he fails thus to qualify, until the corporation 
can elect another and cause him to be qualified. In this way 
both parts of the provision of the statute will have their legal 
and proper effect. But if the corporation fail to comply with 
their legal duty of electing a treasurer annually, or if they 
fail to comply with a provision of law made for their bene- 
fit, and do not require him to give bond within a reasonable 
time after he has signified his acceptance of the election, 
and if they permit him to go on and act in the office dur- 
ing the whole year, and for succeeding years, without giv- 
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ing bond, whatever other effect such a course may have on 
the rights and liabilities of the corporation, it cannot en- 
large or vary the obligation of those who have become re- 
sponsible for the conduct of such officer in performing the 
duties of an annual office.” The case of Dover vs. Tumbly 
(42 N. H., 69,) was a suit against a surety upon the bond of 
an annual officer, holding until qualification of his sue- 
cessor. The court sanctioned the view of the Supreme 
Court of Massachusetts, and disposed of the case accord- 
ingly. The courts have held the same doctrine in Dela- 
ware. 2 Harr., 195. This, too, is the doctrine of the English 
cases. 6 East, 507; 2 Bing., 32; 2B. & A., 431; 2 Saund., 
411; 2N. R., 175. 

The bond in this case having been given in June, 1871, 
the sureties recognize the official existence of the treasurer. 
1 Vroom, 73; 3 Dutch, 407 ; 17 How., 442, and under the by- 
laws, his term extended to the second Monday in Decem- 
ber, and for such further time as is reasonably sufficient for 
the election and qualification of his successor. The judg- 
ment of the court was erroneous in finding the sureties lia- 
ble beyond this time, and for this reason must be reversed. 

The judgment is reversed, and the case is remanded for 
further proceedings, conformable to law, and not inconsis- 
tent with this opinion. 








Tate's ApMINISTRATOR, PLAINTIFF AND APPELLEE, Vs. JONES’ 
Executor, DeFENDANT AND APPELLANT. 


In pursuance of « parol agreement for the sale and conveyance of lands, 
the purchaser paid the price agreed on in full; the purchaser was a 
tenant at will, in possession at the time of making the agreement, 
and afterwards remained in possession, erected a dwelling house and 
fences, enlarged the enclosures, cultivated the land, set out fruit trees 
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and pruned the trees already grown, and treated the property as his 
own, enjoying it as the home of his family, receiving the crops and 
the proceeds of the fruit for years, with the knowledge and without 
objection by the seller or his heirs or representatives: Held, upon bill 
filed for a specific execution of the agreement, 

1. That upon a parol agreement for the sale of lands, the payment of the 
purchase price alone is not sufficient to take the case out of the statute 
of frauds. 

2. That the payment of the purchase money, followed by delivery of pos- 
session, under a parol agreement for a sale of lands, or followed by a 
continued possession by the purchaser, (if already in possession,) and 
circumstances showing that the subsequent possession was inconsis- 
tent with the original tenancy, and was consistent only with, and 
legitimately referable to the agreement for a purchase and sale, con- 
stitute such part performance that the seller is estopped from insist- 
ing that the agreement was not signed, and a specific execution of 
the agreement may be decreed. 

%. There is no rule that the improvements made by « purchaser under a 
parol agreement for the purchase of lands shall be of any specified 
value, in order to warrant the inference that they were made with 
referevce to the contract. It is enough that they are of such a char- 
acter, and made under such circumstances, thai it will be inferred 
that they were made because of the agreement to convey. 


Appeal from the Circuit Court for Jackson county. 

This case was commenced in the Circuit Court for Calhoun 
county, prior to the adoption of the Code, and transferred, 
by consent, to Jackson county. Jeremiah Tate died pend- 
ing the suit, and it was revived by his administrator, Sea- 
born Tate. The final decree was rendered subsequent to 
the adoption of the Code. 

The other facts of the case are stated in the opinion of the 
court. 


CU. U. Yonge and J. F. McClellan for Appellant. 


The complainant seeks a decree for specific performance of 
.a parol contract for sale of a tract of land situated in Cal- 
houn, which he alleges was made with R. 8. Jones in his 
life time. 
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Ist. The defendant denies, on information and belief, that 
any contract was made for the sale of the particular land 
sought to be specifically conveyed, alleging that the con- 
tract related to another and different tract of land. 

2d. The defendant pleads the statute of frauds, claiming 
that if such contract was made that it was and is void be- 
cause not reduced to writing as required by the 4th section 
of the statute of frauds, and also of the 1st section of act 
of Legislature of Florida, approved 15th of November, 1828. 
See Thompson, p. 217. 

The complainant, admitting that the statute has not been 
complied with, seeks to bring the case within some excep- 
tion to the said statute, and insists that though the contract 
was not in writing, that such part-performance has been 
made as will authorize the court to disregard the statute. 

He claims—First, that the purchase-money was paid : 
second, that the purehaser entered into possession; third, 
that the purchaser had made valuable improvements on the 
land ; fourth, that the contract was prevented from being 
reduced to writing by the fraud of the defendant. 

A careful examination of the testimony and the law, as 
settled by the numerous adjudications, both English and 
American, will, we think, satisfy the court that neither of the 
positions occupied by the complainant, or all of them to- 
gether, are sufficient to authorize the court to disregard the 
positive requirement of the statute, that contracts for the 
sale of land, or some note or memorandum thereof, should 
be in writing. The Florida statute, though not a litera! 
copy of the statute of Charles, is, as far as the questions 
involved in this case are concerned, substantially the same. 
The language is: “No action shall be brought on any 
contract for the sale of lands, tenements, or hereditaments, 
or of any interest of or concerning the same, or for any lease 
thereof, for a longer term than one year, unless the agree- 
ment or promise, upon which such action shall be brought,. 
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or some note or memorandum thereof, shall be in writing, 
and signed by the party to be charged therewith, or by some 
other person thereunto lawfully authorized.” Thompson, 
217-18. 

The cases in which the courts have dispensed with the 
requirements of the statute are where the refusal by the 
court to decree a specific performance would work a fraud 
upon the party seeking it. Brewer vs. Brewer & Logan, 
19 Ala., +81. 

Lord Reddesdale’s rule is: “ That to authorize a disre- 
gard of the statute, there must be such part-performance as 
will put the party seeking the specific performance into 
such a position as will operate as a fraud upon him, unless 
the agreement be performed.” Frame vs. Dawson, 14 Ves., 
387. 

An example of this is where on a parol agreement a man 
is admitted into possession he is made a trespasser, unless 
his possession be referred to the agreement. Gregory vs. 
Mighill, 18 Ves., 333. 


This doctrine is expressed by Hovenden, vol. 2d, p. 448,. 


in this language: “ When the agreement has been so far 


performed by one party, with the tacit encouragement of 


the other, and relying on his fulfilment of it, that for the 
latter to repudiate it and shelter himself under the provis- 
ions of the statute, would amount to a frand upon the other, 
that fraud will be defeated by compelling him to carry out 
his agreement.” 

The ground on which the courts justify themselves in dis- 
regarding the statute, is the defeat of a positive fraud, and 
not to punish a breach of faith. 

Browne on Frauds, p. 488, says the cases that have been 
relieved against “ presented the feature of actual fraud, an 
artifice, a trick.” 

The plaintiff must show that his position is such that an 
action at law will not afford him adequate relief. Ib., 452. 
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See Frame vs. Dawson, 14 Ves., 386; Pembroke vs. Tharpe, 
3 Swant., 4837; Bookhurt vs. VonConottond, 1 John. Cas., 
273; Armstrong vs. Kettlehorn, 11 Ohio, 265. 

The courts do not profess to execute a parol contract 
merely because it is satisfactory proved. Beckmaster vs. 
Norris, 7 Ves., 341. 

In the case of Frame vs. Dawson, the bill alleged that 
the complainant finding a party-wall required repairs, ap- 
plied to his landlord tor contribution, who made a verbal 
promise to extend the lease for ten years. On the faith of 
that promise, complainant expended £460 on the wall, the 
annual rent being only £35. The answer admitted the re- 
quest for contribution, but denied any positive promise, and 
relied on the statute of frauds. The court said: ‘ No mat- 
ter how clearly the agreement be proved, the complainant 
is not eutitled to a decree. He must show part-performance 
by acts unequivocally referable to the contract, such as the 
party would suffer ai injury amounting to a fraud by refu- 
sal to execute the contract.” Ib., 336. ° 

The principle is, that the act must be such that, if stated, 
it would itself infer the existence of some agreement, and 
then the agreement may be proved. I[b., 587. 

* The act must be unequivocal.” Wills vs. Stradling, 3 
Ves., 387. 

Example in which a court of equity will disregard the re- 
quirement of the statute: where there was an agreement 
tor a deed and for a defeasance, and after execution of deed 
the party refused to execute the defeasance, the court 
compelled the execution of the defeasance. Roberts on 
Frauds, p. 130. 

“There is no foundation for the doctrine of part-perform- 
ance, without the ingredient of actual fraud.” Ib., 132. 

Another example is where the remainderman encourages 
a party to take a long lease and make valuable improve- 
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ments, and the tenant for life dies before the expiration of 
the lease. Ib., 133. 

“When a party neglects to avail himself of the protec- 
tion of the law, choosing to rely on the honor of the party, 
he has little reason to complain.” Roberts on Frauds, 133. 

The courts have gone too far in permitting part-perform- 
ance and other circumstances to take cases out of the stat- 
ute. “ Part-performance,” Lord Avanley aptly says, “ may 
be evidence of some agreement, but what agreement ?” 
He says the courts ought to have required repayment. 
Ib. See cases of Holis vs. Whiting, 1 Vern., 151, and Dean 
vs. Bond, where large sums of money were expended on 
the faith of verbal contracts of lease, bills were sustained 
so far as to require repayment of the money. N. 66, p. 
135, ib. 

The courts do not execute the contract for the sake of the 
contract, but to disconcert the fraud. P. 135. 

The court should reject all evidence of a verbal contract 
for sale of land, if being taken as true, it does not constitute 
an exception to the statute. (Poorman vs. Kilgore, 26 Pa., 
365.) The doctrine of part-performance as ground of en- 
forcing contracts has been repudiated in several States—we 
think in North Carolina, Mississippi, Tennessee, and per- 
haps others. See Ellis vs. Ellis, 1 Dev. Eq., 341; Beamen 
vs. Buck, 9 8S. and M., 210; Redley vs. McNairy, 2 Hum- 
pbreys, 174; Jacobs vs. Peterborough & Sherley R. R. Co., 
8 Cush., 224. 

The above citations of authorities are sufticient to show 
how careful the courts are in admitting exceptions to the 
statute of frauds, regretting, as most of the judges seem to 
do, that any exceptions at all have been permitted. 


I. As to the effect of payment of purchase-money. See 


Bell vs. Andrews, 4 Dal., 152. 
Payment of purchase-money alone is not sufticient part- 
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performance to take cases out of the statute of frauds. 
Cole vs. Watts, 2 Stock., 67. 

Money paid on verbal contract for sale of land may be 
recovered back. Allen vs. Booker, 2 Stewart, 21; Keath 
vs. Patten, ib. 38. 

Payment of purchase-money is not part-performance, for 
it may be recovered back with interest. 2 Hovenden, p. 3. 

“* Payment of the money is not part-performance—it may 
be repaid and party restored to his former situation.” 14 
Ves., 388. 


II. As to the character of improvements that will operate 
to suspend the operation of the statute. 

They must be of such character “as to appear to have 
been made in pursuance of the contract.” (Browne, 454.) 
They must be such as appear to the court would not have 
been made except on account of the agreement. Lacon vs. 
Mertin, 3 Atk., 34; Frame vs. Dawson, 14 Ves., 586. 

The improvements must be with the knowledge of the 
other party, and when he, with such knowledge, remains 
silent, it imports a fraud. See Roberts, 130. 

“Improvements to be of weight, in case of a continuing 
possession, must be decidedly inconsistent with the old 
relation.” Spalding vs. Conzleman, 30 Mo., 177, Ist p., 
209. 


III. As to effect of possession by the purchaser. 

“The possession of vendee is not sufficient when not 
shown to be under the contract of sale.” Danforth vs. Lo- 
ney, 28 Ala., 274. 

When the possession is alleged in the answer not to be 
under the contract of sale, the burden is on the complain- 
ant to show that it was. Ib., 274. 

“ With respect to a tenant already in, remaining in pos- 
session, amounts to nothing.” 2 Hovenden, p. 3. 

“The possession must be connected with the contract of 
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sale, and in part-performance of it, and be intended to be 
in pursuance of it.” NeNeil vs. Jones, 22 Ark., 277; 
Danforth vs. Lacey, 23 Ala., 274; Charpiot vs. Sigerson, 
25 Mo., 63; Cole vs. Potts, 2 Stock., 67; Knoll vs. Harvey, 
19 Wis., 99. 

* Continuance in possession cannot be deemed part-per- 
formance. The possession must unequivocally refer to and 
result from the agreement.” McHanna vs. Blunt, 20 Iowa, 
142; Resenthal vs. Freeburger, 25 Md., 75. 

* Possession that has been abandoned will not authorize 
decree.” Chambless vs. Smith, 30 Ala., 366. 

“A greater latitude will be allowed to the defendant ~ 
resisting than to the complainant in making out _ case.” 
Casey vs. Holmes, 10 Ala., 776. 


IV. As to character of proof required : 

‘It must be competent, satisfactory, definite and certain.” 
Lodell vs. Lodell, 36 N. Y., 327; Sims vs. McEwin, 27 Ala., 
184; Carver vs. Losseter, 36 Ill., 182. 

* The contract must be distinctly and clearly understood.” 
Sage vs. McGuin, 4 Watts and Seg., 228. 

“He who would recover land on evidence of a parol con- 
tract will be held to full, complete, satisfactory, and indu- 
bitable proof of what the contract was, and what land was 
purchased, the consideration that was paid for it, and that 
possession was delivered in pursuance of the contract.” 
Woods vs. Farmore. 10 Watts, 195. 

“The contract must be established by competent proof, 
and be clear, definite and unequivocal.” Charnley vs. Hons- 
berg, 13 Pa., 16; Prentiss vs. Mitchell, 17 Ga., 588; Wilson 
vs. Wilson, 6 Mich., 9; Aday vs. Eckols, 18 Ala., 353. 

If the contract is impeached by competent proof, it must 
be sustained by rebutting proof or the bill will be dismissed. 
Meid vs. Randolph, 8 Texas, 191. 

The general facts relied on as showing part-performance 
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must be specifically set forth in the bill, and evidence not 
applicable to the special allegation will not be heard. Bonier 
vs. Caldwell, 8 Mich., 463. 

These authorities seem to establish the following proposi- 
tions : 

1. That the courts are reluctant to allow exceptions to 
the statute, and refuse to extend the doctrine beyond the 
original precedents. 

2. That payment of the purchase-money is not such part- 
performance as will take a case out of the statute, because 
the money may be paid back or recovered in an action at 
law. 

3. That a continuing possession is not part-performance,. 
and in the language of one of the cases cited, “ amounts to 
nothing.” . 

4. Possession that has been abandoned amounts to noth- 
ing. 

5. That there is a well recognized distinction between a 
mere breach of faith in completing a parol contract for sale 
of land, and such fraudulent conduct as will dispense with 
the requirements of the statute, every refusal to complete a 
verbal contract involving, as it does, a breach of faith. 

6. Nothing is part-performance which does not put the 
party seeking specific performance into a situation which is 
a fraud upon him, unless the agreement be performed. 

7. The proof of the contract itself must be complete, sat 
istactory, clear, definite and certain. 

8. That a stronger case is required on the part of the com 
plainant to entitle him to a deeree than on the part of the 
defendant to resist a decree. 


Remarks on the Evidence. 


An examination of the numerous depositions will show 
great conflict between the witnesses. The complainant’s 
witnesses are not only contradicted on most points by the 
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witnesses of defendant, but are not consistent with each 
other. 

Mrs. Shaw, for complainant, says she was present at the 
trade, and that the purchase-money was paid at the time; 
could not locate the grove which was sold. 

Register, for complainant, says Mrs. Shaw was present on 
the day of the trade, but does not think she was present at 
the time of the trade; and says the money was not paid on 
the day of the trade, but at a subsequent time. 

Redd says she was not there; Whitfield says she was not 
there. The explanation probably is that she was alluding 
to the trade for the other grove, about which there is no 
controversy. 

Samuel Davis, for complainant, proves that Tate’s pos- 
session antedated the alleged purchase. 

Defendant objects to so much of the witnesses’s testimony 
as states the declarations of Tate. Witnesses’s answer to the 
eleventh interrogatory, taken in connection with his other 
answers, shows that his information was, to a great extent, 
obtained from conversations with Tate. He says Tate com- 
menced improving the place as soon as he bought it, and yet 
it is evident he did not know when he bought it, for he went 
to buy it himself for a Mr. Bryant, and found it already 
sold. He gives it as his opinion that the improvements 
made by Tate were valuable, which is not admissible. It is 
for the court to determine whether they were valuable. Says 
he set some orange trees, but don’t know how many, and 
pruned others; bonght 500 feet of lumber, whether before 
or after the alleged purchase does not appear; built a com- 
mon log-house, which Mary Lee, in answer to the sixth cross- 
interrogatory, says was a smoke-house ; made some cow-pens 
enclosing about five acres. His object in asking permission 
to occupy the place was to use it as a stock place for his 
cattle, and these improvements were necessary for these 


purposes. The cost of them is not given, and if the court 
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will act on its own information as to the cost of such im- 
provements, we are sure they will not say they were beyond 
the value of the privilege of occupying the place rent free. 
All this is certainly consistent with his tenancy. He had 
agreed to take care of the place, (see Mary Lee’s deposition,) 
and as the orange trees give it its value, he could do no less 
than give the grove such attention in the way of re-setting 
the trees, when they were too thick, and pruning such as 
required it. 

Says he thinks Tate planted 50 trees. What he thinks 
about it is not testimony, and is contradicted by the other 
witnesses. 

Mary Lee’s deposition seems to be generally based upon 
information derived from Tate, and is objected to on this 
ground. She says Tate made cow-pens; enclosed five or 
six acres. She thinks he set out 75 trees, and manured 
them ; the charge was a dollar a tree to manure them, and 
that it would take three hands a week to set them out; that 
she helped to set them out, and that they grew on the place. 

The extravagance of this statement as to cost of manuring 
trees and labor required in setting them, is enough, without 
contradiction, but she is contradicted by complainant’s wit- 
ness, Seaborn Tate, who says in answer to sixth cross-inter- 
rogatory that he set out the trees, and that two days was 
time enough to do it in. 

Seaborn Tate’s testimony, though for the complainant, is 
most valuable for the defendant. He occupied a position, 
being a member of complainant’s family, to speak of his 
own knowledge, and his bias, if any, would naturally be for, 
and not against the complainant. 

It is true, that he says the improvements made by com- 
plainant were valuable, but his opinion is not evidence, 
and the details he gives of what constituted the improve- 
ments (and which are not proved to have been made after 
the alleged purchase,) show that they were entirely consist- 
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entwith his tenancy. They consisted in clearing up the 
grove, making some fences and planting some trees. 

He says, in answer to the cross-interrogatories, that 
Jones, the defendant, put Tate in possession of the place 
“to take care of it.” That there were seventy-five trees 
in the grove, and about a dozen more were taken from the 
grove on the place and planted, that is, they were simply 
re-set ; that it would take one hand two days to plant them, 
which, at a charge of one dollar per day, would be two dol- 
lars as the cost of the planting; he also says he was the 
person who planted them. The other witnesses show that 
some cow-pens were made for his stock, and a small patch 
enclosed, we may suppose for potatoes and greens, such as 
you find at every piney woods place. In “ taking care of 
the place,” which constituted the only consideration for its 
occupancy, he could not do less than the small amount of 
work testified to on the orange grove in clearing it up and 
re-setting a few trees. The other improvements were for 
his own convenience, and were of small value. The de- 
fendant’s witnesses, however, prove that these enclosures 
were already on the place when complainant went there. 
Whittield testifies as to the sale of another grove and 
knows nothing about the sale of the grove in controversy. 
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He states that Tate ocenpied the grove in controversy as 
the tenant of defendant, to take care of the place, and that 
the improvements made by him were of very little value, 


aiintsals eos 


not more than the value of the rent. That there were 
about 50 or 60 trees in the grove when Tate took charge 
of the place, and that he re-set about one dozen more ; that 
one inan could do it in a day, and was worth about seventy- 
five cents. This corroborates and sustains Seaborn Tate’s 
testimony. 
Mr. Redd also proves that Tate occupied the grove as 
tenant of Jones, and states that no improvements of value 











== 
ree ane 


Se eS 


1S Sh ee 


oe a 


ss 





228 SUPREME COURT. 





Tate v. Jones—Argument of Counsel. 





—<—<—$—$$$ = 





were made by him, and the few trees that were re-set were 
taken from the grove on the place. 

Sarah Yon shows acts of ownership by Jones over the 
grove after the alleged sale, retusing to sell it, stating it 
would be a resource for his family after his death. 

Rolly Richard’s testimony is objected to so far as it is 
hearsay, and amounts to but little. 

Rhames and Redd both testify to the abandonment of 
the grove west of Chipola, by Tate, the alleged purchaser 
of it. Rhames says Tate injured the grove by trimming it 
too high. 

Page testifies that the grove was in a better state of im- 
proveinent and condition when Tate went into posssession, 
than in 1866. That there was on the place a dwelling 
house, smoke house, corn crib and horse lot, six or seven 
acres enclosed.and in cultivation, and only two or three 
more orange trees than when Tate went there. 

Whitfield, on re-examination, states about the same thing. 
Willis says Tate built no house on the place; that the place 
was in a bad condition when Tate went there, and not much 
better when he lett. 

Hawkins says the place was in bad condition in 1866, 
compared to its condition when Tate went there. 

We think these depositions establish the following proposi- 
tions : 

1. That the improvements made by complainants are 
not of such a valuable character as will be held to be part- 
performance of a verbal contract for sale of land and will not 
dispense with the requirements of the statute, and that they 
were consistent with the terms and object of his tenancy, 
and were not necessarily referable to his alleged purchase. 

2. That there is no evidence that the defendant Jones en- 
couraged the small improvements that were made by com- 
plainant, or that he was even cognizant that they were being 
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made, and that there is an entire absence of proof of any 
fraudulent acts or devices by the defendant. 

3. That. the possession of Tate was a continuing posses- 
sion, he having acquired it, before the alleged contract of 
purchase, to use as a place for keeping and penning his stock 
of cattle, and with the understanding that he was to take 
care of the place, paying no rent. 

4, That after the alleged contract of purchase he aban- 
doned the possession of the place. 

5. That both parties could write, and that the proposition 
that the alleged contract was prevented from being reduced 
to writing by the fraud of the defendant is entirely unsup- 
ported by proof. 

In Purcel vs. Minor, (4 Wal., 513,) the Supreme Court 
says: It is necessary in order to enforce a parol contract for 
the sale of land— 

1. That the proof should be “full, satisfactory and indu- 
bitable.” 

2 That there must be left no jus deliberandi or locus 
penitentie. 

3. That it must not be made out by hearsay or declara- 
tion of a party to strangers. 

4, That payment of the purchase-money is not sufficient 
if the party have a remedy at law to recover it back. 

5. That there must be such part-performance that its re- 
cission would be a fraud on the other party, and could not 
be fully compensated in damages in a court of law. 

6. That the delivery of possession has been made in pur- 
suance of the contract and acquiesced in by the other party, 
which is not the case where the proof shows a scrambling 
and litigious possession. 

Here the possession was not continuously in the complain- 
ant, but was first in defendant, then in complainant as lessee, 
then for some time in the defendant, then in a receiver, and 
was scrambling and litigious. 
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1. In this case the proof is not full, satisfactory and indu- 
bitable, but is uncertain, vague and conflicting. 

2. The jus deliberandi or locus penitentiw survived the 
payment of the purchase-money because it could be repaid 
or recovered back, as both parties are presumed to have 
known when it was paid, if it was paid. 

3. The proof offered by the complainant is nearly all of 
the description condemned by the Supreme Court, such as 
hearsay and declarations to third persons. 

4, That the complainant undoubtedly had the right and 
ability to recover the purchase-money, if paid, by action at 
law. 

5. There is no part-performance that could not be com- 
pensated in damages in a court of law, whether it be the 
recovery of the purchase-money or the value of the improve- 
ments. But we insist that there were no improvements that 
were uecessarily referable to the alleged purchase, and that 
such as were made were not inconsistent with the complain- 
ant’s tenancy. The truth is, that at the time of this trans- 
action, orange groves had not become of the value they now 
are, and were not regarded so either by the complainant or 
the defendant, and the accidental increase in value of the 
improvements cannot change the rights of the parties. 

We conclude with the suggestion that the wisdom of the 
statute of frauds and perjuries, in its purpose to remove 
temptation to perjury, by refusing to permit contracts for 
the sale of land to be established by oral testimony, finds no 
fitter illustration than in this case. Some fifteen or twenty 
witnesses have been examined, and the conflict between 
them is from the beginning to the end. A rigid adherence 
to the requirements of the statute, by excluding these depo- 
sitions and simply requiring the contract to be in writing, 
as the statute provides, would have saved all this conflict, 
and have been the wiser course. And as is said by Roberts, 
on page 133, “ when a party neglects to avail himself of the 
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protection of the law, choosing to rely on the honor of the 
party, he seems to have little right to complain.” 

We think the Supreme Court of Florida has not before been 
called upon to determine the questions involved in this case, 
and it is free to follow the example that has been set by 
several States in adhering to the requirements of the statute. 
It is the province of the Legislature to determine what shall 
be the law of a State, and the duty of the courts to expound 
the law as written, and not to find plausible excuses for set- 
ting aside and disregarding the will of the Legislature. The 
law is, that no action shall be maintained on such a contract 
as it is alleged was made between the complainant and the 
defendant in this case, and the courts will have discharged 
their whole duty when they yield obedience to this require- 
ment of the statute; and should the court, in its wisdom, 
adopt this course, it will hereafter be saved the regrets in 
which we so often find other courts indulging, by permit- 
ting any exception to the full operation of the statute. 


George S. Hawkins tor Appellee. 


[ contend that the contract of sale, as alleged in the bill, 
has been fully performed ; and a court of equity will entorce 
a parol agreement when there has been part-performance. 
2 Story Eq. Ju., 759-761. 

The price of the land was paid by Tate, possession taken 
and retained till a wrongful and covenous entry by the 
defendants in the court below. Extensive and valuable 
improvements were made by Tate, and the land purchased 
las been duly identified as the property sold by Jones to 
Tate. 

Payment of the Consideration Money.—Although pay 
ment alone is not sutlicient to satisfy the statute of frauds, 
yet it may corroborate other acts which are regarded as 
part-performance so as to afford ground for a decree of spe- 
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cific execution. If accompanied by the act of entering into 
possession in pursuance of a verbal contract of sale, a case of 
part-performance is established. Browne on the Statute 
of Frauds, 465, and authorities cited. 

For proof of sale and payment of pur¢hase-money, see an- 
swer of Mary Jones, Adaline Shaw, Duncan Shaw, Samuel 
Davis, John Jones, Mary Lee, R. J. Taylor, and James 
Register. 

Possession.—The evidence shows that Tate was in posses- 
sion of the grove a short time before the sale; that he was 
placed in that possession by R. Lawson Whitfield with 
leave to stay there till he (Tate) could build a house, and he 
was to take care of the place. 

A temporary possession was given to Tate. No lease is 
shown, nothing beyond a mere license, revokable at any 
moment, and which expired with the death of Jones in De- 
cember, 1863, the sale having been on the 10th June, 1863. 
Vide Hilliard on Vend., p. 125, 129, 182; Browne on 
Frauds. See Whitfield’s testimony. 

Admitting a temporary possession, yet we say it was con- 
tinued after the sale, and such acts were performed by Tate 
as to show that this possession was held and continued by 
him, not under the license, or at most a tenancy at will, but 
in pursuance of and solely referable to the contract of 
sale. In cases like the present, the great and vital question 
is the yuo animo, the possession was taken and held by 
Tate. Browne on Statute Frauds, 476, 478, 479 ; Wills vs. 
Stradling, 3 Vesey, 378; 1 Sug., V. & P., 163. 

A continuous possession is enough, if in pursuance and 
execution of the contract. 2 Parsons on Con., 550, 551, 
552, 553, and authorities citied, especially Mundy vs. Jo- 

liff, 3 My. & Cr., 177; Adams Eq., (86) top p.. 230; Hil- 
liard on V., 148; 1 White & T. L. C. Eq., 726, 3d ed., 
siting and commenting on Lester vs. Foxcraft, a leading 
case; possession is sufficient where the assent ot the vendor 
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is shown or inferrible. Smith vs. Underdonk, 1 Sand., 379; 
Hart vs. Hart, 3 Des., 592; Anderson vs. Chick, 1 Bailey, 
118. 

Possession alone, in pursuance of a contract, without any 
pretence of improvements, is sufficient. Parsons’ Selected 
Cases in Eq., 427-429; Browne on Statute Frauds, §466~- 
467. 


Possession was retained by Tate under the contract of 


sale for several years, and until defendant, R. L. Whitfield, 
covertly and tortiously deprived him of it. 

As to continued possession, | cite further: Browne on 
Statute Frands, §484-485; Wilde vs. Fox, 1 Rand., 165; 
Thompson vs. Scott, 1 McCord, ch. 32; 1 Hilliard on V., 
148, citing, in ‘note 4 Drury vs. Conner, 6 Harris & 
John., 288; Sugden on V. (141) 163, citing with appro- 
bation Wills vs. Stradling, 3 Ves., 378. 

Whiere tenant, continuing in possession, makes improve- 
ments upon the premises, it is of great weight to show a 
change in the holding. Browne Statute Frauds, §480, cit- 
ing Savage vs. Carrole, 1 B. & B., 119; Sutherland vs. 
Briggs, 1 Hare, ch. R., 27-31; Donald vs. Drew, 1 Young 
& Col., 345, (356.) In the first case, Morphet vs. Jones, 1 
Swanston, (a leading case) was quoted by Sir James Wig- 
ram, V. C., who, in deciding the cause, materially qualified 
the strict doctrine in that case as to continuing possession 
and part-performance, and he adopted the decision of Mun- 
dy vs. Joliff, 3 Mylyne & Cr., already cited. In the latter 
case, (1 Y. & C.) the case of Morphet vs. Jones was cited 
to show that a purchase and a continued possession by a ten- 
ant did not constitute part-performance. But Sir J. L. 
Knight Brace, who decided the cause, also qualified the old 
arbitrary rule as to the continued possession by the tenant. 
Both of these cases are guatuor pedibus with the case at 
bar. In the case of Mundy vs. Joliff, cited in 2 Parsons on 
Con., 554, Lord Cottenham, Lord High Chancellor, held 
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that even where the agreement was not made out with per- 
fect precision, yet if the plaintiff had laid out money, or 
otherwise makes out a case of part-performance, the court 
will endeavor, with especial earnestness, to collect, if it can, 
what the terms of the agreement were. Browne on Statute 
Frauds, $$481, 484, 486, 487. 

1 Story Eq. Ju., 11th ed., 
decision upon this interesting question. 


$763, a., citing a very recent 
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Lmprovements.—Extensive and valuable improvements 
were imade by Tate upon the land in controversy, and 
money expended. L White & T. L. C. in Eq., (8d Am. 
ed.) 732-733, and authorities cited; Browne on Statute 
Frauds, $488-487. In Malinis vs. brown, 4 Comstuck, N. 
Y., 403, cited in Kent Com., the court held that the mere— 
payment of money was enough to take the case out of the 
statute, if the repayment of the money would not restore 
the plaintiff to his former position. ; 

Locality und Description of the Property Sold.—The 
evidence clearly shows that the orange grove west of the 
Chipola river, and described as the south half of lot 5, sec- 
tion 30, township 4, range %, in the county of Calhoun, was 
the one sold by Junes to Tate. The very fact of the con- 
tinuing possession of Tate, which has been so zealously at- 
tempted tu be ousted to our disadvantage, carries with it an 
inherent evidence that the above-described property em- 
braced the orange grove west of the river and the one pur- 
chased by Tate from Jones. All the circumstances are to 
be taken together, and moral probabilities ; moral evidence 
are suflicient. 1 Hovenden Frauds, 21; East India Cov. 
vs. Donald, 9 Vesey, 282. 

As to the buundaries and description of land sold, | cite 
1 White & T. L. C. Eq., 724-741, 2 Parsons on Con. 
There is a sutticient description of a contract, if the court 
can ascertain its terms with reasonable certainty from the 
whole evidence. [Rhodes vs. Rhodes, 3 Sand., 279-281: 
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Parkhurst vs. Van Cortlandt, 14 John., 13-37; Burns vs. 
Sutherland, 7 Barr., 103-106. 

Acts of the Parties.—The acts of the parties can be taken 
as indicia of the true terms and meaning of the contract, 
and the intention when ascertained will be carried out. 
Broome L. M., 221. Acta exteriorari indicant secreta. ‘The 
court will inquire as to the situation of the parties, their 
intentions and the object of the contract. 1 Story Eq. Ju., 
$168; French vs. Cahart, | Comstock, 102, and authorities 
cited; 8 Howard U.S., 274; 13 Peters U.5S., 89, 95, 99; 
Story Eq., $793. 

What were the acts here? The contract is made; money 
paid. Tate continues his possession immediately after sale ; 
le clears up the grove, prunes the trees, builds fences, sets 
vut trees, takes the fruit and sells it from 1863, (the year 
the grove was sold,) for several years, and until he was oust- 
ed from the possession by R. L. Whitfield. There is no 
evidence of demurrer, no protest of Jones during his life, or 
of his representatives after his death. 

Junes stood by for several months, from 10th of June, 
1863, to December, 1863, and up to the time of his death, 
and saw the improvements made by Tate. There is not the 
least evidence showing that Jones interfered with the pos- 
session of Tate, or that he interposed any claim of title: 
and so with the heirs or representatives of Jones. See Story 
Eq. Ju., $§785, 793. That possession was open, public, noto- 
rious, as were the improvements of Tate. In fine, there was 
silence, acquiescence. Qué tacet consentire videtur. Silence 
implies consent, and such consent may be implied from the 
party’s subsequent conduct. broome L. M., 620. The doc- 
trine of estoppel applies with full force to Jones during his 
life, and those claiming in privity with him in estate after 
his death. Vzde Camp vs. Moseley, 2 Fla., —; Ponder vs. 
Moseley, ib., 207; Hollinsworth vs. Hancock, 7 Fla., 338. 

If one man knowingly, (says Chancellor Kent,) though he 
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does it passively, by looking on, suffers another to purchase 
and expend money on land, under an erroneous opinion of 
title, without making known his claim, he shall not after- 
wards be permitted to exercise his legal right against such 
person. It would be an act of fraud and injustice, and his 
conscience is bound by the equitable estoppel. Wendell vs. 
VanRensalaer, 1 John. Ch., 353. 

Specific performance will be decreed when party cannot 
be placed in statu quo. 2 Story Eq. Ju., $$761, 774; 1 Hil- 
liard on Vendors, 417; Broome on Stat. Fraud, $463. 

But suppose estate insolvent, as it probably is. Story Eq. 
Ju., 760. Unless specific execution of the contract of sale 
is decreed, Tate would be regarded as a trespasser, and be 
liable to account for all the profits of the orange grove for a 
series of years, until it was wrested from his possession by the 
fraud and covenous entry of one of the defendants and the 
appointment of a receiver. A fraud would be practiced 
upon Tate if performance refused. Relief in these cases is 
administered on the ground of fraud. The statute was not 
intended as a guard and protection to fraud, but as a security 
against it. 2 Parsons on Con., 553-4; 1 Mad. Ch., 377-8: 
1 Story Eq., $761; 1 Sug. V., 141; 4 Kent, 451. 

Where agreement was intended, or promised to be put in 
writing, but it was prevented by fraud of one of the parties, 
equity will enforce the contract. 2 Story Eq., $768; Jen- 
kins vs. Eldridge, 3 Story R.,181. So where death of one of 
the parties. 1 White and T. L. C., 740. So where fully 
performed on both sides. 13 Pick., 1; Scott vs. Newsome, 
27 Georgia, 204. 

Consideration.—It was adequate and valuable at the time 
of the contract. Even if inadequate, the court, in case there 
is no fraud, undue influence, and the like, will decree spe- 
cific performance. Story Eq. Ju., §$244-45-46; 1 L. C. 
Eq., 590. Inadequacy of price must amount in itself to 
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decisive and conclusive evidence of fraud. Adams Kq., 78, 
note 79; Rogers vs. Surget, 19 Howard U. S., 303. 

It cannot be contended that there was any fraud or undue 
influence practiced upon Jones. The court will not create 
a contract for the parties. The question of adequacy or in- 
adequacy of price must depend upon and have relation to 
the value of the property on the 10th of June, 1863, the day 
of the contract of sale. The court can judicially know that 
at this period there was war, and of course, with its usual 
incidents and concomitants, pecuniary distress and embar- 
rassment, and the depression of property in point of value 
to its lowest ebb. The value of the grove and its produc- 
tions after the war is not to be taken into consideration, for 
its termination indubitably created a powerful reactionary 
influence upon the value of property generally, and orange 
groves especially, which assumed high speculative and even 
fictitious values. It. Lawson Whitfield himself says that the 
grove, when Tate took possession of it, was worth only $800, 
and $200 on the 28th of May, 1868. Stephen Page, a wit- 
ness for defendant, says that when Tate bought it it was 
worth $300. Whitfield said that the oranges were sold at 
tive and six cents each. Rhames and Thomas, witnessess 
tor defendant, say they were worth three or four cents apiece. 
Whitfield says “that I value them (the oranges) in green- 


backs, as I saw them bring it ;” he is speaking of the sale of 


the oranges in 1863, 1864, 1865 and 1866. Were there green- 
backs in Florida during the two first years ? 

In concluding my argument, I again respectfully refer to 
the position already taken, that possession alone, in pursu- 
ance of a contract, without any pretence of improvements, 
is sufficient to sustain a decree for specific execution. Par- 
sons Selected Cases in Eq., 428-29; and that possession 
alone, without payment or other acts of ownership, is sufti- 
cient part-performance of a verbal contract for land to sus- 
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tain a decree for its specific execution. Browne Stat. Frauds, 
$467, and the large number of authorities in note 3. 

Evidence as to improvements having been made upon 
land agreed to be sold under a verbal agreement, is certainly 
necessary where it is sought to rescind the contract; but in 
cases of pure specific performance they are regarded as 
establishing the gwo animo the possession was taken, crea- 
ting an a fortiort case of part-performance, and as “ con- 
firmatory of the rights of the plaintiff in seeking a specific 
execution of a verbal contract for a sale in land.” Browne 
on Stat. Frauds, $487, and authorities cited, $478, ib. 


Tuer Cnier-J usricr delivered the opinion of the court. 


This suit was commenced in 1866 by Jeremiah ‘Tate in 
his life time against the executor and heirs at law of Rob- 
ert S. Jones, for the purpose of enforcing the specific per- 
formance of an agreement, not in writing, for the convey 
ance of lands in Calhoun county alleged to have been made 
in June, 1863, between Robert S. Jones and Jeremiah Tate. 

The bill alleges that Jones and Tate entered into an 
agreement, whereby Jones agreed to sell and convey to 
Tate the lands described for the sum of five hundred do}- 
lars, on which land was an orange grove situated on the 
west bank of the Chipola river, and that Tate paid to Jones 
the purchase-money in full, to wit: five hundred dollars : 
that Jones agreed to execute the necessary deed of convey- 
auce, and have the same recorded in the clerk’s office in a 
few days thereafter, he being then sick; that Jones put 
Tate in possession of the land, which possession he has con- 
tinued to hold to the time of filing the bill, believing that 
Jones had performed his promises, and that he had, during 
his occupancy, made numerous and valuable improvements 
upon the property. Jones died in December, 1865, having 
failed to execute the deed. 
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The defendants answer that they know nothing of the al- 
leged bargain and sale or the payment of the money, and 
allege that Tate was in possession of the land as the tenant, 
or by the permission of Jones, at and before the time of the 
alleged agreement; and they insist on the provisions of the 
statute commonly known as the statute of frauds as a bar to 
the right of action for a specific performance of the alleged 
agreement. 

After taking testimony, the case was submitted to the 
court, and a decree was made upon the facts as found by 
the court directing the defendant to convey the premises 
as prayed in the bill of complaint. From this decree the 
defendant appealed. 

The only questions presented in the argument are upon 
the effect of the statute of frauds, and the sufficiency of the 
proof to take the case out of the operation of the statute. 

The statute is as follows: ‘ No action shall be brought 
whereby * * charge any person upon any agreement 
made upon consideration of marriage, or upon any contract 
for the sale of lands, * * unless the agreement or prom- 
ise upon which such action shall be brought, or some note 
or memorandum thereof, shall be in writing, and signed by 
the party to be charged therewith, or by some other person 
by him thereunto lawfully authorized.” Thomp. Dig., 
217-218, act of November 15, 1828. 

“ The whole class of cases,” says Story on Eq. Jurispru- 
dence, $741, “of specific performance of contracts respect- 
ing real estate, where the contract is by parol, and there 
has been part-performance, or where the terms of the con- 
tract have not been strictly complied with, and yet equity 
relieves the party, are proofs that the right to maintain a 
snit in equity to compel a specific performance, does not and 
cannot properly be said to depend upon the party’s having 
a right to maintain a suit at law for damages.” 2 Sch. & 
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2, 246-7, 9th ed. 

“ If an agreement be by parol, and not signed by the par- 
ties, or some one lawfully authorized by them, if such agree- 
ment be not confessed, as is said, in the answer, it cannot be 
carried into execution ; but if it be carried into execution 
by one of the parties, and such execution be accepted by the 
other, he who accepts it must perform his part. As if A. 
sells his estate to L. by parol for one thousand pounds, if A. 
accepts the one thousand pounds, or any considerable part 
of it, he must convey his estate to D., for otherwise it is a 
fraud to accept the money of B. and not convey it. And it 
could never be the intent of the statute (which was to hin- 
der bargains from being sworn upon men that they never 
made) that men should take advantage of not completing 
bargains which they had made, and which were actually 
performed to them; for when there is a performance the 
evidence of the bargain does not merely lie upon the words, 
but upon the fact performed, of which they have reaped 
the advantage; and it is perfectly unconscionable that the 
party who has received the advantage of the verbal contract 
should be admitted to say such contract was never made ; 
for the law must be construed according to natural equity, 
and not to create a fraud; and the person that receives 
money and does not convey is plainly guilty of a fraud, and 
therefore must not be permitted to insist that he did not 
sign, when he has received all the benetit he could have 
had by such signing, for that were to construe the statute 
against frauds so as to protect fraud and not suppress it.” 
Lord Chief Baron Gilbert, Lex Prvetoria, C. I., 232-233, 
citing Leake vs. Maurice, Eq. Abr. 23, p. 20, 2 Ch. Cas., 
135. 

The cases cited by Baron Gilbert contain the earliest in- 
terpretation of the statute of 29 Car. [I., of which the stat- 
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ute of Florida is a substantial copy. See also 1 Story’s Eq. 
Jur., §759, and authorities cited. 

Sir William Grant, in Frame vs. Dawson, 14 Ves., 386, 
says: “It is admitted that supposing an agreement ever so 
clearly proved, yet, as a parol agreement, the plaintiff is 
not entitled to have it executed. It is necessary, therefore, 
to show a part-performance ; that is, an act unequivocally re- 
ferring to and resulting from the agreement, and such that 
the party would suffer an injury, amounting to fraud, by the 
refusal to execute that agreement.” 

And Browne on the Statute of Frauds deduces from a 
large number of American authorities, in section 465, the 
following: ‘ Although payment alone is not sufficient, yet 
it may serve to corroborate other acts which are generally 
regarded as amounting to part-performance, so as to afford 
ground for a decree of specific execution. Where, for in- 
stance, it is accompanied by a purchaser’s entering into pos- 
session of land in pursuance of a verbal contract for the 
purchase of it, a case of part-performance is quite uniformly 
considered to be shown.” 

In Mississippi, and one or two other States, the courts 
have construed the statute so strictly as to refuse to enforce 
the specific execution of parol contracts for the sale of lands, 
even where there has been entire performance on the part 
of the purchaser by payment and taking possession under 
the agreement. 

The question comes before the court in this State 
for the first time in the present case. If we were to 
confine ourselves to the strict letter of the statute, and 
say that no power resides in the courts of equity to decree 
a conveyance of land in pursuance of a parol agreement to 
convey, notwithstanding the fact that the seller had received 
the full price agreed on, and had also in pursuance thereof 
put the purchaser in possession, or induced him to improve 
it, or fix his residence upon it, we should go far towards ab- 
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dicating one of the most important functions of chancery 
jurisdiction ; a step which, after the beneficent action of the 
courts in England and in this country, and in view of the 
principles upon which they have acted, we cannot take. 

In our judgment the statute should be construed so as to 
give it the full force and effect intended, and nothing be- 
yond that. A mere parol agreement to sell lands cannot be 
enforced at law or in equity, but when one has agreed to 
sell, and has taken his price and delivered possessior’, he is 
estopped in equity from setting up the fact that he has ob- 
tained his neighbor’s money and induced him to change his 
situation upon an agreement which he insists may not be 
enforced against himself, but the full benefit of which agree- 
ment he enjoys as fully as thongh he had executed it, for 
the evidence of the agreement no longer rest upon mere 
words, but “upon the fact performed of which he has 
reaped the advantage,” and he “cannot be permitted to say 
such contract was never made,” nor that he shall not com- 
plete what he had commenced to another’s injury. 

Formerly it was held that payment of the purchase- 
money alone was such part-performance that a specific exe- 
cution would be decreed, but it seems that this fact alone is 
not now held to be sufficient, for the payment of money is 
not necessarily referable to a contract for the sale of lands. 
“ The principle of the case is, that the act must be of such a 
nature that, if stated, it would of itself infer the existence 
of some agreement, and then parol evidence is admitted.” 
Frame vs. Dawson, 14 Ves., 386. 

But beyond announcing the rule which we hold should 
prevail in this State, where the common law of England has 
been enacted by express statute, and where the general 
principles of equity jurisprudence, derived from that coun- 
try, have been recognized, it is not deemed necessary to go, 
nor to attempt an elaborate examination of the cases adjudi- 
cated. We adopt arule elsewhere established. In a recent 
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case, (Purcell vs. Miner, 4 Wallace, 513,) the Supreme Court 
of the U. S. says that when a party seeks a court of equity 
to save himself from the consequences of his own disregard 
of the law in purchasing lands, “he should be held to full, 
satisfactory, and indubitable proof: 

“ First. Of the contract and its terms. Such proof must 
be clear, definite, and conclusive, and must show a contract, 
leaving no jus deliberandi or locus penitentia. 

* Second. That the consideration has been paid or ten- 
dered. But payment of the price, in whole or in part, will 
not of itself be sufficient for the interference of a court of 
equity, the party having a sufficient remedy at law to re- 
cover back the money. 

“ Third. Such a part-performance of the contract that its 
rescission would be a fraud upon the other party, and could 
not be fully compensated by recovery of damages in a court 
of law. 

“Fourth. That delivery of possession has been made in 
pursuance of the contract, and acquiesced in by the other 
party.” 

In that case one Coleman had agreed with Purcell to ex- 
change a house in Washington for a farm in Virginia. The 
value and terms were agreed on, and Coleman delivered the 
key of the house to Purcell, and he, Purcell, was to prepare 
the necessary deeds to be executed by both parties. Purcell 
prepared the deeds, executed his own, and tendered it to 
Coleman, requesting him to execute the deed on his part ; 
but Coleman refused, and conveyed the house to Miner. 
Purcell never had the undisputed possession of the house, 
although he had received the key. He then, upon these 
facts, filed his bill tor specific performance. , 

The court remarks, that “if either party had delivered 
the deed in execution of the trade or bargain, and the other 
had refused to fulfill his part, by making a proper convey- 
ance, or if valuable improvements had been made by the 
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party in possession, (under the agreement,) there would have 
been a case for a decree of specific execution.” But because 
the price was not paid, nor the deed delivered, and no actual 
possession had been delivered of the house itself, Coleman 
had taken advantage of the locus panitentiw and refused to 
receive the price, to deliver possession, and to execute his 
deed, and the court refused the decree. It will be observed 
that neither of the parties in that case had parted with any- 
thing of value, and no actual possession had been given, 
and no action would lie by either party. 

The case of Purcell vs. Miner is cited by the appellants 
here, and we believe contains the rules upon which this 
case should be determined. 

In examining the voluminous testimony it will be unnec- 
essary to give here more than the substance of it, and the 
conclusions which result from it. 

First, then, as to the proof of the agreement. The witness, 
Adaline Shaw, states that she was present when a bargain 
was made between the parties in June, 1863, for the sale by 
Jones to Tate of the orange grove in question, situated on 
the west side of the Chipola river or Dead Lakes; that the 
price was $500; saw the money paid; Jones said there is 
$500 for the orange grove ; Jones wanted to sell Tate also 
some lumber on the place, and Tate declined to buy it; 
Tate was then living on the place; Jones said he would 
make a title “as soon as Clark came over.” 

Mary Jones, the widow of Robert S. Jones, says in her 
answer, that some time before Jones’ death, at Jones’ house, 
she heard Tate and Jones speak of a contemplated purchase 
of the place, but saw no money pass or any writing, and 
heard no contract of sale. 

Duncan Shaw says that in’ 1863 Jones told him he had 
sold the orange grove on the west side of the river to Jere- 
miah Tate for $500. Samuel W. Davis says that in 1863 
he went to Jones to buy the orange grove property for one 
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Captain Bryant, and Jones said he had just sold it to Tate 
for $500; Jones permitted Tate to move on before the trade 
was made; the purchase spoken of was before Tate built 
his house there, and Tate continued to occupy the premises, 
and sold oranges from the place that year and up to this 
date, (1868); Tate lived there in the fall of 1862; com- 
menced improving the place after he bought it, setting out 
trees and pruning those already there; the place is worth 
about $2000, (1868); Jones got the first crop after Tate 
went there; and afterwards Tate had them; Tate built a 
common log house and enclosed five acres; I carried lum- 
ber there for Tate, and also 200 bushels of corn. 

John Jones says he heard Jones say, sometime in June, 
he had sold both places, Jack’s Hammock and the mill place, 
to Tate, and had been paid for both places; that he was old 
and was not able to take care of them. 

Nathan J. Rhames says Tate had about eight acres under 
enclosure; the houses were small log houses. 

Mary Lee (daughter of Tate) says when father came home 
and said he had bought the place, he commenced manuring 
and setting out trees; the place is worth (1868) $2000; 
Jones’ lumber was hauled off the place, in 1863; Mr. Jones 
told father to go to the place and take care of it before 
father bought it; about two acres were then under cultiva- 
tion. 

Seaborn Tate says Jeremiah Tate made improvements on 
the “ old mill” place while he lived there, from 1863 to 1866, 
cleared the orange grove, made fences, planted out trees and 
divided some trees; it is valuable only on account of the 
orange grove ; some lumber was hauled away in 1863; Tate 
was put in possession by Jones to take care of it, about two 
acres then under cultivation; Tate built no houses or fences 
except for his own benefit. 

Robert J. Taylor says he heard Jones say at the black- 
smith’s shop he had sold Tate an orange grove, and had got 
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$500 for it; don’t know what place he spoke of; Tate was 


living on the “old mill place” in 1863, on the west side of 


the Chipola river; the place is valuable on account of the 
orange trees on it, and without the grove it is worth very 
little. 

Rolly Richards says he estimates the value of the “old 
mill place” at $2,500; Tate’s improvements were in setting 
out trees, fencing, and building a dwelling-house ; in spring 
of 1868 I held possession of the place for Tate; went away 
leaving a gun there, and nailed up the door; told L. Whit- 
field when I went away I was going across the lake but 
would attend to the place; am told that Redd and Rhames 
now occupy it, (1868). 

James Register says he heard Jones say in 1863 he had 
sold his orange grove on the west side of the lakes to Tate, 
and Tate had paid him $500 for it that day, and could not 
make the title as he was then sick; Mrs. Shaw was there 
about the house; don’t think she was present at this con- 
versation. 

Alexander Hawkins says there were 50,000 oranges raised 
there in 1866, worth three to four cents each in the orchard; 
saw some lumber there, and the grove looked like it was 
well cared for; the place is worth (1868) $1,500; the trees 
in 1866 were in better condition than when Tate went there, 
and the place is worth more. 

For the Defence.-—Wm. A. Whittield testifies that he was 
present in June, 1863, when Jeremiah Tate made a trade 
with R. S. Jones for an orange grove in Calhoun county, at 
Jones’ house ; saw $200 paid by Tate to Jones for an orange 
grove, the place where I was living at the time; it was the 
place called “ Jack’s Hammock,” in the forks of the rivers ; 
Tate was not living there at the time, but moved to it as 
soon as I moved out; I had bought it of Jones, and had not 


paid for it; the money paid by Tate was $200, in bills of 


the State Bank of Florida; Jones immediately went out 
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into the other room with the money in his hand, and called 
for the bureau key; if Mrs. Shaw saw the money it was 
then, before he locked it up, as she did not see it when it 
was paid; Tate was not living on either place at this time; 
there was no lumber on the place he bought; never heard 
Tate claimed to have bought the place on the west side of 
the Chipola until after Jones’ death; the place on the west 
side is worth (1868) $600; Tate took possession of the 
“ Jack’s Hammock ” place on the first of December, 1861; 
there was about eighteen acres of it; Tate did not make 
any valuable improvements on the place on the west side of 
the river, not enough to pay the rent. 

William Redd says heard Jones speak of having sold Tate 
the orange grove in the forks of the Apalachicola and Chi- 
pola rivers; the “Sold mill place,” on the west side, is now 
(1868) worth about $300, with the orange trees on it; Mrs. 
Shaw was living at Jones’ while I was there, and quit 
before I did; she was not there when the pretended sale 
claimed by Tate was made for the old mill place orange 
grove. 

tobert L. Whitfield says I put Tate into possession of the 
orange grove on the west side of the river until he could 
build upon his own place near the orange grove, and to take 
care of the grove; it was in better condition when he went 
there than in 1866; the improvements that had been made 
were worth about $300; Mrs. Shaw was not at Jones’ at 
the time of the pretended sale of the orange grove on west 
side to Tate, but was there at the time of the sale of the 
orange grove between the rivers; oranges were worth in 
1863 to 1866, 5 to 6 cents each; about 50 to 60 thousand 
were produced then on the west side grove annually ; Tate 
said if I would let him go on the place he would pen his 
cattle there and take care of it and keep it in repair; the 
place was worth $800 when he went on it, and is not worth 
more than $200 now (1868); it had decreased in value. 
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Joseph Willis says the place was in a bad. state when Tate 
went on it; one house, one old crib, and old smoke-honse— 
all log houses; in May, 1866, it was in about the same con- 
dition as when he went in; don’t think there were any more 
trees than when he went in; the trees were in better con- 
dition than when he went in. 

Stephen Page, Wm. Redd and Levi Rhames testify that 
the buildings on the place were of little value; that Tate 
made little or no improvements on it, injured the trees, set 
out very few, if any, new trees. Page thinks the place worth 
$300 when Tate took possession, and now (1868) $250. Na- 
than J. Rhames says he is now occupying the place; went 
in in March, 1868, at the request of R. L. Whittield, and 
holds it for the Jones estate; no one was there when he 
went in; the house was open and the place abandoned, 
fences down, nothing in the houses; Tate lived fifty miles 
away and Richards five miles. 

There was much more testimony in the record relating to 
the manner in which the premises had been treated, culti- 
vated, improved or depreciated, of the same general charac- 
ter, which it is not deemed necessary to read, as it does not 
affect the judgment of this court. Indeed, from the manner 
of taking the testimony, much of it is not very intelligible. 

It was insisted in the argument of the case that the proof 
of the agreement was not satisfactory, because the testimony 
of the plaintiff’s witnesses was contradicted, and because it 
was not direct and reliable. We think it is shown that an 
agreement was entered into as set out in the complaint. 
The answer of Mrs. Jones admits that a negotiation relating 
to this property was going on between her husband, Robert 
S. Jones, and Jeremiah Tate, some time before Jones’ death, 
which occurred in December, 1863. Mrs. Shaw testifies that 
she was present when a trade was made, and saw the money 
paid, and Jones said it was five hundred dollars for the 
orange grove where Tate lived, (being the property de- 
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scribed in the pleadings.) This occurred in June, 1863. 
Duncan Shaw, Samuel Davis, John Jones, R. J. Taylor and 
James Register, all swear that about the time named, (and 
one or two of them on the same day on which the agree- 
ment is alleged to have been made,) they had conversations 
with Jones in which he said he had sold the property to 
Tate, and had been paid for it. Mrs. Shaw says Jones want- 
ed td sell to Tate some lumber on the place, and that Tate 
declined to purchase it. Mary Lee and John Jones say the 
lumber was hauled away during that summer from the place 
Jones sold to Tate; and the proof further shows that Tate 
procured other lumber to be brought there for building pur- 
poses, and that he built a house there. 

This testimony shows the agreement, the terms, the iden- 
tity of the property, the price paid, and two or three of the 
witnesses say that Jones gave as a reason why the title was 
not made at the time was that he was sick. This was in 
June, and Jones died in December. Against this is the tes- 
timony of Wm. A. Whitfield, who says that about June, 
1863, he was present when Jones sold to Tate an entirely 
different property on the other side of the river; that the 
price paid by Tate for it was $200 in notes of the State 
Bank of Florida; that it was a place where he (Whitfield) 
lived, and that Tate took possession of it the same year 
when he moved away trom it; that Mrs. Shaw was present 
at Jones’ house, but did not hear the bargain, nor see the 
money paid; that Tate was not living on either place at 
the time; there was no lumber on the place so sold; and 
finally winds up by stating that this transaction was in 
1861, instead of 1863. The effort of this witness seems to 
be to show that Mrs. Shaw was mistaken as to the time and 
subject-matter of the bargain. If anything further was nec- 
essary to dispose of this testimony, it may be found in a 
stipulation on file in this record, signed by the respective 
counsel, that the payment was made, if at all, in Confeder- 
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ate States notes, while this witness says the payment was 
made in the notes of a particular description of the State 
Bank of Florida, which were counted out by the witness at 
the time. The only solution of this may be found in the 
testimony of one or two of the witnesses, who state that 
Jones said he had sold to Tate beth orange groves, and had 
been paid for both. 

The testimony of Mrs. Shaw is also said to be shaken by 
that of R. L. Whittield and William Redd, who both state 
that “at the time of the pretended sale” of the “old mill 
place” by Jones, as claimed by Tate, Mrs. Shaw was not 
there, as she had stated. They do not show where she was. 
(It may be thought that this is an attempt to show that x 
circumstance stated by her did not occur at all, and that she 
was not present when it did occur.) James Register says, 
however, that Mrs. Shaw was at Jones’ house in 1863 on the 
day that Jones said he had sold lvs orange grove on the west 
side of the river tu Tate, and lad been paid 8500 for it on 
that day. Indeed the only serivus attempt at contradiction 
is aimed at the testimony of Mrs. Shaw, and the attempt 
scarcely raises an issue of veracity between the witnesses: 
but if such issue is raised, we find her sustained so fully and 
plainly by several others as to collateral facts, as to the time 
and terms of the agreement, the payment, the amount paid, 
the property bargained for, and the title to be made, that 
there can be no doubt of her entire truthfulness. 

The agreement is, therefore, found to be fully and satis- 
tactorily proved as alieged, and the payment of the purchase- 
money is proved beyond question, not only by the direct tes- 
timony of Mrs. Shaw, but by the direct declarations of Jones 
to several witnesses. 

Next as to the possession. It appears that Tate was in 
possession of the premises as a tenant, or by the permission 
of Jones, at the time the agreement was made. R. L. Whit- 
field says he put Tate into possession of the orange grove 
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“to take care of the place until he could build upon his 


own place near there.” “Tate said he would pen his cattle 
there, and take care of it and keep it in repair.” This was 
in 1862. It appears that immediately after the time of the 
contract, in June, 1863, Tate commenced to treat the place 
as one would naturally do with his own property. The lum- 
ber belonging to Jones was carried away by his servants, 
though it was of very little value. Tate brought lumber 
and materials and proceeded to build a house, not on “his 


-own place near there,” but upon the orange grove premises. 


That it was a log-house, and not a large or expensive one, is 
of little consequence. He eommenced to set out trees; to 
divide old trees and reset them, and to trim and prune 
them; and some were injured by too much pruning, as the 
witnesses think. It does not appear that he improved “his 


-own place near there” after that time. Prior to the mak- 


ing of the agreement, the crop of oranges was had by Jones, 
and after the agreement the crop and the proceeds were had 
by Tate, and it does not appear that Jones or his widow 
and heirs made any claim to the crop or to the property 
until after the present litigation commenced in 1866. Tate 
remained there with his family, instead of going to live, as 


he had contemplated, upon “his property” near it, and no 


‘complaint appears to have been made by Jones or his fam- 


ily of the manner in which the place was conducted by Tate. 
Everything that Tate did after the agreement seems to have 
been with reference to proprietary rights. The erection of 


.a dwelling-house, the enlarging of the enclosures by fences, 


and of the quantity of land cultivated, and establishing his 
domicil with his family there for years, is not consistent 
with the idea that he was a mere tenant at will, “taking 
care of the place until he could build on his place near.” 
[t cannot therefore be assumed upon all these facts that he 
was merely “continuing the possession” as the tenant of 
Jones. It is claimed that he abandoned the possession of 
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the place, and the evidence shows that he did leave with his 
family in 1868, two years after this suit was commenced ; 
but it is shown that he left a tenant in charge of it, and that 
during the temporary absence of the tenant some of the de. 
fendants entered and took possession without his consent, 
and have continued such possession pending this litigation. 
There is nothing in the circumstances of Tate’s leaving the 
premises in this manner which tends to weaken the claim 
set up by him as a purchaser in 1863. 

As to the value of the improvements there is no precise 
rule, and none can be established, by which a certain 
amount of money must be expended in order to establish a 
right. It has been said that if the improvements are “ valu- 
able,” and are made in pursuance of the agreement, and are 
referable to it, this will take the case out of the statute ; or 
if possession has been delivered and acquiesced in by the 
other party, in pursuance of the agreement, this takes the 
case out of the statute, (Purcell vs. Miner, 4 Wallace,) and 
there is a case for a specific execution. The witnesses for 
the defence pretty generally agree that the property in ques- 
tion is of very little value, and depreciated much while 
Tate was in possession, from June, 1863, to May, 1866, its 
value being fixed by them at $200 to $600 in 1868, while at 
the same time some of them say the place produced fifty to 
sixty thousand oranges annually, worth 3 to 6-cents each. 
The witnesses for the plaintiff agree (as to the productive- 
ness of the orchard) with the witnesses on the other side, 
while they estimate the value of the property in 1868 at 
$2,000 to $2,500. 

The testimony of the witnesses as to the improvements 
varies in about the same ratio. Some of them say that some 
seventy-five trees were put out, and the orchard kept in good 
condition by Tate, while others say there are but two or 
three trees set out by Tate, and the rest of the grove nearly 
ruined by his bad treatment. The plaintiff’s witnesses say 
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that Tate built a dwelling-house and out-buildings, while 
the defendants’ witnesses say that there were no buildings 
of any great value erected, the houses having been built of 
logs. here is no rule that houses or other improvements 
should be built of wood or stone, hewed or sawed, worth 
$100 or $10,000; the question is whether the price being 
paid and possession being given or retained under the agree- 
ment to sell and convey, the fact of the improvements being 
made and the character or value of them are such as to show 
that they are consistent with the theory that what has been 
done has been done with reference to the agreement, and 
inconsistent with any other legitimate presumption. 

The testimony of the witnesses on the part of the defence, 
as to the value of the property, as we have seen, is some- 
what extraordinary. Notwithstanding their statements that 
Tate’s method of treatment of the orange trees which they 
say has depreciated the value of the place so that at the 
time they were testifying (in 1868) it was worth only from 
$200 to $600, yet they prove that some years after 1863 it 
produced fifty to sixty thousand oranges annually, worth 3 
to 5 cents each, or upwards of $2,000 per annum; while 
Jones sold it for $500 in the prevailing currency in 1863. 
Either these witnesses are mistaken in regard to the proper 
treatment of the property by Tate, or they are mistaken in 
their judgment of the value. Our conclusion is from all the 
evidence as to the possession and the improvements made 
by Tate after the alleged agreement, that notwithstanding 
he was a tenant of Jones in the first instance, yet the char- 
acter of the possession after June, 1863, and the acquies- 
cence of Jones and his heirs and representatives since, that 
time, were inconsistent with the terms of that tenancy, and 
were consistent with and are deemed to be evidence in sup- 
port of the alleged agreement to convey to Tate. 

This is consistent with the rule of equity in cases of this 
character as administered in this country in all the States, 
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except two or three in which no exceptions to the statute 
are allowed. (See 1 Story’s Eq. Jur., §§759 to 770, 11th 
edition, and the English and American cases cited on this 
subject.) 

The decree of the Circuit Court is affirmed with costs. 


The appellants tiled the following petition for a re-hear- 


ing: 


To Hon. Edwin M. Randall, Chief Justice, R. B. Van Val- 
kenburgh and James D. Westcott, Jr., Justices of the Su- 
preme Court of Florida: 

The petition of appellants in case of Jones’ executor vs. 
Tate’s administrator, respectfully shows that they are advised 
that there is error in the judgment of this court affirming the 
judgment of the Circuit Court of Jackson county in this— 

1. That there is no sufficient proof wade by the appellee 
of part-performance of the alleged contract of sale of the 
lands described in bill of complaint as will dispense with 
the requirement of the Statute of Frauds that such contract 
should be in writing. 

2. That the testimony relied on to establish the verbal 
contract itself is contradictory and conflicting, and is not 
“full, satisfactory and indubitable.” 

3. That the testimony relied on is hearsay, and declara- 
tions of one party or the other to strangers to the transac- 
tion, which, it is insisted, is not the character of proof re- 
quired in such cases. 

4 That it is not sufficient that the verbal contract be sus- 
tained by proof that inclines the mind to its belief, but it 
should be sustained beyond a reasonable doubt, such as is 
required in criminal cases to convict. 

5. That the same character and degree of proof is required 
to establish the facts relied on to take a case out of the oper- 
ation of the Statute of Frauds, to-wit: of payment, delivery 
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of possession, valuable improvements, &c., as is required to 
establish the contract itself; and appellants allege that the 
proof, particularly of possession, and improvements refera- 
ble to the alleged purchase, are too vague, contradictory, 
and unsatisfactory to bring the case within the exceptions 
to the statute. 

6. Admitting that there was a verbal contract of sale by 
Jones to Tate, and payment of $500 Confederate money, 
appellants claim that a locus penitentiew existed in which 
Jones had a right to return the money and repudiate the 
purchase, and in which Tate had the corresponding right to 
sue for and recover the purchase-money ; and a sufficient 
reason is found for the non-exercise of this right on the part 
of Jones in his condition of health at the time of the alleged 
sale, and his early death thereafter. A sufficient explana- 
tion of the non-action of the representatives and heirs ot 
Jones, in dispossessing Tate of the premises, is furnished by 
the existence of war in the country from the death of Jones 
to the spring of 1865. Inter arma silent leges. The con- 
fusion and disorganized condition of the country, and its 
tribunals, immediately on the close of the war, and the ex- 
pectation that it is fair to assume the parties indulged, that 
all the rights of the parties would be fully and promptly 
adjudicated and settled by the decree of the vourt in this 
case, which was instituted the — day of , A. D. 1866. 

7. That the court erred in assuming acquiescence on the 
part of Jones in his life-time, or his representatives after his 
death, in the alleged acts of ownership of Tate over the 
lands, inconsistent with his rights of occupancy, without 
proot of the knowledge by Jones, in his life-time, of such 
acts, and after his death and before the institution of this 
suit, in 1866, by his representatives. The record (we have 
not access tu the record, and this we state from memory,) con- 
tains no proof of any claim of ownership by Tate prior to 
the institution of this suit, and of course no knowledge of 
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such claim can be imputed to Jones’ representatives, appel- 
lants insisting, as they have always done, that his improve- 
ments were of small value, and for his own convenience as 
tenant at will and entirely consistent with his tenancy. 
“He was to take care of the place and pen his stock on it.” 
The record contains evidence of the assertion of ownership 
by Jones on his death-bed. (Testimony of Yon.) This is 
strongly corroborative of the ignorance of Jones of any claim 
of ownership by Tate, and disproves the alleged acquiescence 
of Jones. 

8. That the court erred in discarding the value of the 
improvements made as an element in determining whether 
they were made with reference to the parol contract of sale, 
because a party is not apt to make large expenditures on 
property that he holds as tenant at will, and where the im- 
provements are only of small value, they are consistent with 
such tenancy, and are not necessarily referable to a purchase 
of the property, which appellants are advised the rule re- 
quires. 

For these reasons, and that justice may be done between 
the parties, your petitioners pray the said cause may be re- 
heard by this honorable court. 

And as in duty bound your petitioners will ever pray, ce. 

C. C. Yonex, 
J. F. McCieian, 
Solicitors for Petitioners. 


The following opinion, denying the petition for a re-hear- 
ing, was delivered by Tur Cuter Justice: 


The petition in this case for a re-hearing is considered 
without reference to the question’ of regularity as to the 
time of filing it, and without admitting that it is strictly 
brought within the rules. 

The petition is substantially a repetition of the grounds 
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relied upon in the petition of appeal. Every point made is 
fully treated of in the opinion delivered at the last term. 
The record of the case is somewhat voluminous, and it was 
no small task in the examination of it to ascertain precisely 
what the proof was upon many points; but the necessary 
labor was bestowed upon it to satisfy the court that we had 
possessed ourselves of every fact essential to an intelligent 
understanding. 

Upon reviewing the record and the opinion filed, aided 
by the suggestions in the petition, we are unable to arrive 
at a conclusion upon the facts or the law of the case other 
than that found in the opinion. We think nothing was 
‘‘ assumed ” by this court in regard to the facts beyond what 
seemed to us clearly established by the proofs in the case. 
The resume of the evidence contained in the body of the 
opinion embraces every material fact bearing upon the mer- 
its, so far as we could discover the facts from the record, and 
upon a careful re-examination we do not find ourselves called 
upon to add to or take from the statement there made. The 
testimony in regard to the assertion of ownership by Jones, 
after the time of the alleged agreement, in the absence of 
Tate, if it clearly referred to the premises in question, was 
of no more importance than the proof of the declarations of 
Tate, both of which were rejected as not being legitimate 
evidence. 

The petition for a re-hearing is denied. 
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S. B. Batpwin, APPELLANT, vs. J. H. Tucker, Tax Cox- 
LEcTOR OF MontIcELLo, APPELLEE. 


A court of equity will not entertain a bill for an injunction against a tax. 
collector who threatens to sieze personal property without lawful 
authority, as such seizure would be a mere trespass remediable in a 
court of law. 


Appeal from the Circuit Court for Jefferson county. 
The facts of the case are stated in the opinion of the court. 


John A. Henderson for Appellant. 
Samuel Pasco tor Appellee. 
Tue Cuter Justice delivered the opinion of the court. 


This is a bill for an injunction against Appellee as tax 
collector of the town of Monticello, to restrain him from 
levying upon complainant’s property for a “license tax.” 


Complainant alleges that he is engaged in the business of 


selling liquors at retail in Monticello, and that he is liable to 
pay for a license to carry on the business not exceeding the 
sum of fifty dollars, but that the town council of Monticello 
have passed an ordinance assessing upon retailers of liquors 
the sum of one hundred and twenty-five dollars each for a 
license, whereas, it is alleged, the council is prohibited from 
levying a greater sum than fifty dollars for a license. Al- 
though this sum has not been duly assessed against him, 
yet the defendant, as tax-collector, threatens to levy and 
collect by distress of the goods and chattels of complain- 
ant the said sum of one hundred and twenty-five dollars ; 
that appellant is willing to pay the sum of fifty dollars; 
but unless restrained by injunction the collector will enforce 
his threat, and compel him to pay the sum so unlawfully 
demanded. 


wa 
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The circuit court refused an injunction, and dismissed the 
bill for want of equity, whereupon the complainant ap- 
pealed. 

*The whole charge in the bill is that the defendant threat- 
ens to commit a tresspass upon the personal estate of the 
complainant. 

The allegation is that he threatens to seize complainant’s 
property without process, without authority of law, or the 
pretence of satisfying an excessive amount demanded for a 
license. 

So far as the court of equity is concerned, the tax col- 
lector stands in the position of any private person threaten- 
ing to seize the property of another unlawfully. 

The courts of chancery have uniformly refused to grant 
au injunction to restrain the commission of a mere tresspass, 
except in rare cases, where the mischief would be irrepar- 
able by reason of some extraordinary value or quality of the 
thing endangered. This court has so held in a number of 


cases. Bryan vs. Long, 14 Fla., 366; McCollom vs. Morri- 
son, ib., 414; Bowes vs. Hoeg, 15 Fla., 403; Davidson vs. 


Floyd, ib., 667, and authorities cited. 

The question in regard to the amount which the munici- 
pality is authorized to exact for a license, under the stat- 
utes, was presented in the argument, but as this question 
does not enter into the case in the view we have taken in 
disposing of it, any opinion we might express on that sub- 
ject would determine nothing. 

The decree is affirmed. 
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Joun A. McDonatp, Aprrtuanr, vs. A. B. Russexz, 
APPELLEE. 


Where it is charged in the bill filed for the purpose of subjecting certain 
land to sale under an execution against M., that the property had 
been purchased by M. of one 8. who had conveyed it to B. in trust 
for and at the instance of M., in fraud of the judgment creditor, but 
no privity is charged against S.: eld, that 8. is not a necessary party 
to the suit. 


Appeal from the Circuit Court for Orange county. 
The facts of the case are stated in the opinion of the 
court. 


Thomas Emmett Wilson tor Appellant. 
W. J. Barnett tor Appellee. 
Tae Cmer-Jusrice delivered the opinion of the court. 


The bill charges that Russell obtained several judgments 
against appellant upon which execution had been issued, 
and that appellant had purchased of H. 8. Sanford certain 
real estate, but that at the instance of appellant Sanford 
chad conveyed the property to McDonald, and afterwards 
executed a deed of the same to one Boyd, a co-defendant 
named in the bill, and that Boyd held the land in fraud of 
the rights of complainant, and prays that it should be 
subjected to the payment of the judgments. No fraud is 
charged against Sanford, nor any other fact, except that the 
land was conveyed by him to Boyd. The defendant Boyd 
demurred to the bill upon the sole ground that Sanford was 
a necessary party to the suit, according to the statements of 
the bill. The Circuit Judge overruled the demurrer, and 
from this order McDonald appealed. 

The judge committed no error in overruling the demur- 
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rer. The presence of Sanford was entirely unnecessary to 
the final determination of the rights of the parties. He is 
charged with no complicity in, or knowledge of, the fraud 
charged against the other parties. It is alleged that San- 
ford had conveyed the land to McDonald, and afterwards, at 
the instance of McDonald, executed another deed to Boyd, 
and the bill seeks to set aside the later deed. The setting 
aside of this deed, and subjecting the property to the lien of 
the judgments, is of no consequence to Sanford, and his 
presence as a party is of no importance to any of the other 
parties named. No relief is prayed as against him or affect- 
ing him, and the facts charged give no foundation for any 
prayer as against him; he is merely a witness as to these 
parties, and this being the case, the demurrer was properly 
overruled. Story Eq. Pl., §231; Story Eq. Jur., $1,499; 
Mitford Ch. Pl., by Jeremy, 188. 
The decree is therefore affirmed with costs. 











CaTHEerRINnE C. Cavepo, APPELLANT, vs. Liserty Briiives 
ET AL., APPELLEES. 


A suit in equity to recover the possession of lands under a legal title, and 
for mesne profits, cannot be maintained. All the issues of law and 
fact in regard to the title and the rents and profits may be tried in 
a court of law. 


Appeal from the Circuit Court for Nassau county. 

The appellant was complainant in the Circuit Court, Bil- 
lings and James E. Meddaugh being defendants. 

The other facts of the case are stated in the opinion of 
the court. 


John Friend for Appellant. 
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Liberty Billings for Appellee. 
Tue Cuter Justice delivered the opinion of the court. 


This suit was commenced in 1875 by complaint in the 
form of a bill’in equity to recover certain lots in Fernan- 
dina occupied by defendants ; to recover rents and profits ; 
to set aside certain deeds and certificates of sale by U.S. 
tax commissioners, alleging that the tax sale was illegal and 
fraudulent, and alleging that Billings has been in possession 
and enjoying the rents and profits from February, 1866, 
under a deed from Cesar Baker to him, Baker having the 
certificate of the U.S. tax sale, which certificate and sale 
are said to have been fraudulent and void. 

The bill prays the appointment of a receiver, injunction, 
and delivery of possession of the premises to the complain- 
ant, and payment of rents and profits. Complainant states 
that in 1858, the premises were leased in writing for ninety- 
nine years by Soutter and McRae to John S. Cavedo and 
J.J. Acosta, complainant’s son and nephew, who held the 
same in her behalf, she being the party in interest as lessee, 
the lease containing a covenant for title upon conditions ; 
that she entered into possession under this lease, and built 
upon the premises, and occupied the same until 1862, when 
she left the town and remained away until the tax sale, 
and has not since been in possession. 

The defendants demurred to the bill; that she does not 
show her right, title or interest in the premises; that the 
bill states a case showing that she is not entitled to relief in 
equity because of the statute of limitation, and upon the 
general ground of want of equity. 

The court sustained the demurrer and complainant ap- 
pealed. 

If a bill is for the possession of land, or an ejectment bill, 
as it is called, it may be demurred to even though the bill 
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charges the defendants to have got the title deeds, and to 
have mixed the boundaries, and prays a discovery, posses- 
sion and account; for the plaintiff, though he may be en- 
titled toa discovery, has rendered his whole bill liable to 
demurrer. (1 Dan. Ch. Pl. and Prac., 3 Am. Ed., 575-6.) 
For although the plaintiff would be entitled to the discov- 
ery of the title deeds, yet he would not have any title to 
the relief, that relief, after the discovery, being properly to 
be given at law. The proper redress for the possession of 
land is at law. Story’s Eq. Pl., $476; 3 Ves., 4; ib., 343 ; 
Cooper’s Eq. Pl., 125; 2 Ves., 459. 

The complainant, if entitled to the possession of the 
premises, may have her action at law for recovering it, and 
may have the rents and profits in the same action. The 
act of 1859, (ch. 999,) expressly secures this right; or he 
may have his action for the rents and profits after establish- 
ing his title in ejectment. (Adamson Eject., ch. 13 ; City of 
Apalachicola vs. Apalachicola Land Co., 11 Fla., 340.) 
The courts of chancery have uniformly refused to enter- 
tain suits for recovering the possesssion of real property 
under a legal title, on account of the want of jurisdiction. 
[t is urged, however, that the court should entertain this 
suit, on the ground that the complainant has been deprived 
of her possession by fraud. The fraud charged consists in 
the unlawful conduct of the tax commissioners in the sale for 
taxes, and the unlawful seizure of the possession under that 
unlawful and “ fraudulent ” sale. There is not in this case 
any fraudulent act charged beyond the illegality of the 
proceedings of the tax commissioners. This is not such a 
charge of fraud as will give a court of equity jurisdiction. 
[n ejectment, the illegal or fraudulent character of the sale 
or any deed, or muniment of title set up, may be shown, and 
as such fraud is a question of fact, it is entirely cognizable in 
a court of law. 

The entire relief sought by the bill as to the possession 
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of the premises and the recovery of mesne profits, may be 
had in a court of law. It is unnecessary to examine the 
question of the effect of the statute of limitations, as that 
issue may be made, and the legal rights of all parties in 
that respect tried in ejectment, where the issues may be 
properly made upon the law and the facts. 

The decree of the Cireuit Court must be affirmed. 





CatTHERINE 8. Hart, as Execurrix AND IN HER OWN RIGHTY, 
APPELLANT, vs. SANDERSON’s ADMINISTRATORS, APPELLEES. 
. 

1. Where there is a plea and an answer in support thereof, the answer 
cannot be regarded as a defence independent of the plea. When such 
a plea is set down for argument, the matter of the answer should be 
considered in connection with the plea, and an order overruling the 
plea disposes of the plea and answer. 


2. Where in such case the court, in disposing of the plea, confines itself to 
the consideration of the formal plea, independent of the answer in 
support thereof, it is error. 


3. After the plea is overruled in such case, it is error to set the cause down 
for hearing upon the bil] and ‘the answer in support of the plea. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion of the court. 


Ives & Dawkins tor Appellant. 
Fleming & Daniel for Appellees. 


Mr. Justice Wesrcorr delivered the opinion of the court. 


This is a bill to foreclose a mortgage executed by husband 
and wife upon real estate, embracing their place of residence 
at the time of its execution. The bill is brought by the ad- 
ministrators of J. P. Sanderson, deceased, the mortgagees, 
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against the wife of the mortgagor, in her own right and as 
executrix of the will of her deceased husband. In the Cir- 
cuit Court there was a decree for the sale of the mortgaged 
premises. Irom this decree this appeal is prosecuted. The 
first ground upon which a reversal of the decree is sought, 
as stated in the petition of appeal, is for the reason “ that 
on the 1ith day of September, A. D. 1875, leave was grant- 
ed by the court to complainants to withdraw their genera! 
replication filed by then:, and to except to the answer, and 
to set down defendant’s plea for argument as to its suffi- 
ciency.” This ground is not insisted upon in argument, and 
trom the general treatment of the case by the appellant, we 
must regard it as abandoned. Lesides, we can discover no 
reason why such leave should not have been granted. It 
certainly did not prejudice the defendant in the Circuit 
Court. 

The mortgage was executed in due form by the husband. 
and wife, and contained the following recitals and covenants, 
all of which the bill sets up, viz: “It is understood that the 
money to secure the payment of which this mortgage is giv- 
en was borrowed by the grantors from the grantees to pay 
for improvements made on a part of the mortgaged premi- 
ses, and the grantors hereby waive all benefit of exemption 
and homestead, and stipulate that the same shall never be 
claimed to the prejudice of the grantees, their successors or 
assigns.” In the separate examination and acknowledgment 
of the wife, she acknowledges that she made herself a party 
to and executed the deed of mortgage for the purpose o7 
conveying and mortgaging all of her estate in csse and ii 
futuro in the lands therein described, and that she executed 
the same freely and voluntarily, and without any compul. 
sion, constraint, apprehension or fear from her husband. 

The defendant tiled a plea and an answer in support there- 
of. The plea sets up that a portion of the premises had been 
occupied by the said Ossian B. Hart, in his life-time, as a 
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homestead; that an absolute and unconditional fee was 
vested in him, and since his death had descended to the de- 
fendant as his widow and sole heir; that said homestead is 
and was exempted from forced sale under any process of 
law, and was never alienated or conveyed away according 
to the terms of the constitution. The answer in support of 
the plea sets up that at the requirement of her late husband 
and testator, the said Ossian B. Hart, she did join in the 
execution of said indenture of mortgage, and signed her 
acknowledgement thereof, before Charles H. Summers, a 
notary public; but she denies that she did so voluntary and 
without any compulson, apprehension, or fear of or from her 
said husband, the statement in said acknowledgement to the 
contrary notwithstandivg; that it is true that no actual 
force or violence was employed, but well grounded appre- 
hension and fear that unless she signed the same the peace 
and happiness of her marriage relation with her husband 
would be materially disturbed if not totally destroyed, com- 
pelled her reluctantly to do so, which was well known to 
her said husband. 

She alleges also that the statement in- the said indenture 
of mortgage to the effect that “it is understood that the 
money to secure the payment of which this mortgage is 
given was borrowed by the grantors from the grantees to 
pay for improvements on a part of the mortgaged premises,” 
was inserted or caused and procured to be inserted in said 
indenture of mortgage by the mortgagees, with the inten- 
tion of investing said mortgage with the superior force of a 
lien under the exceptions mentioned in the constitution of 
this State in regard to homestead exemptions, and of defeat- 
ing the assertion of the homestead right, when in truth and 
in fact none of said money was intended for or used in pay- 
ing for improvements made on any part of the said home- 
stead premises. 

The complainant set down the plea for argument, and 
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upon hearing it was overruled. There had been a replica- 
tion filed. The replication was withdrawn and the cause 
set down for hearing upon bill and answer. Upon the 
heariug the court decreed a sale of the mortgaged premises. 
This appeal is from that decree. 

When there is a plea and an answer in support thereof, 
and a hearing is had without replication, the rule is that 
every fact stated in the bill and not denied by the aver- 
ments in the plea, or by the answer in support of the plea, 
must be taken as true. (2 Sch. & Lef., 726; 4 Paige, 195; 
2 Atk., 241; Gilb. Cas. in Equity, 185; 1 Sim. & Stewart, 
568; Mit. Chy. Pldg., 299; 14 Pet., 257.) The matter of 
the plea is that the mortgagors had a homestead in the 
mortgaged premises, and the answer in support of the plea 
denies the allegations in the bill to the effect that the mon- 
eys secured by the mortgage were for the payment of obli- 
gations contracted for the erection of improvements thereon, 
and a denial of its voluntary execution. The practice 
adopted here was incorrect. The hearing first upon the 
plea, distinct from the answer in support thereof, and after- 
wards upon the bill and answer apart from the plea, was 
erroneous. The answer here was strictly and wholly in 
support of the plea. It denied such allegations in the bill 
as were supposed to avoid the anticipated plea, such as con- 
sent to sale and the use of the moneys in improving the 
homestead property. 1t is true that the defendant files 
the answer as an answer “to the residue of the bill of com- 
plaint not covered by her plea.” Upon examination, how- 
ever, it is plain that it is simply in support of the plea. (1 
Story, 212; Story’s Eq. Pldg., 764.) The plea is to the 
whole of the bill. There is no “residue of the bill not cov- 
ered by it.” 

The rule by which to determine the sufficiency of an an- 
swer in such a case as this is to consider every allegation in 
the bill as true, which is not sufficiently denied by the an- 
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swer. (2 Sch. & Lef., 726; 4 Paige, 178; 2 Sand. Sup. 
Ct., 540.) An answer in support of a plea cannot be re- 
garded (as was here done) as a defence independent of the 
plea. (6 Ves., 597.) It is to be treated as a part of the 
plea. Such is the form of judgment in such a case. (14 
Pet., 281.) The answer here considered separate and apart 
from the plea, does not propose to set up the full defence of 
homestead, and in disposing of the case by a hearing upon 
the bill and answer alone, the matter of the plea not being 
considered, the defendant was at a disadvantage not sane- 
tioned by any rule of practice. The same was the case 
when the plea was considered without reference to the an- 
swer. We cannot do otherwise than remand the case for 
proper proceedings. The final decree and the order over- 
ruling the plea are reversed, and the case is remanded to 
stand for hearing upon the plea and answer in support 
thereof, and for such further proceedings as are conformable 
to the principles and rules of equity and consistent with 
this opinion. 











Keyser, Jupan & Co., Appretiants, vs. B. F. Smeons, 
ET ALS., APPELLEES. 


1. Where A. attends conferences of creditors as to the general settlement 
of the estate of an insolvent debtor, and during this period collects an 
asset of the insolvent under directions from him to hold the proceeds 
until settlement with creditors, and afterwards, at a final conference 
of creditors, resulting in a general assignment, he signs a statement 
admitting the claim so collected to be an asset of the insolvent, he is 
estopped from afterwards denying that fact and setting up his own 
claim as a set-off. 


2. The recital in a bill brought by an assignee to recover assets which 
passed under the assignment, that he is also a creditor of the insolvent 
debtor, does not render the bill multifarious. 
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Appeal from the Circuit Court for Escambia county. 

C. L. LeBaron & Son were the insolvent debtors men- 
tioned in the opinion. They made an assignment of their 
effects to the complainants, B. F. Simmons, e¢ als. The 
other facts of the case are stated in the opinion of the court. 


J. C. Avery tor Appellants. 


{. Upon their bill appellees are not entitled to a decree. 

They sue (1) as creditors and (2) as assignees of ©. L. Le- 
Baron & Son. 

1st. As creditors: They claim that they are the benefici- 
aries of a trust created by C. L. LeBaron & Son, in appel- 
lants, by a transfer made December 26th, 1874, of the fund 
in dispute, and that as such they are entitled to a decree. 

But the bill alleges that, afterwards, on the 23d of Janu- 
ary, 1875, C. L. LeBaron & Son did assign the very same 
fund to other persons in trust. 

Now if the last-alleged trust was created, the first could 
not have been, because a trust once declared and accepted 
cannot be revoked. Hill on Trustees, 126, 7 & 8, 351: 
Burrill on Assignments, 325 ; 1 Wms. Extrs., 526; 2 ibid, 
843. 

But appellees say in their bill that this last-alleged trust 
was created—a positive allegation to be taken as true 
against them. 1 Danl. Chane. Prac., 838. 

It therefore follows inevitably that the alleged trust of 
December 26th, 1874, was not created, and that appellees, 
as beneficiaries of such trust, cannot succeed—whether me- 
diately or immediately. 

2d. As assignees: Appellees claim that as assignees of 
C. L. LeBaron & Son, they are entitled to a decree. 

To sustain this claim, they allege that on the 23d of Jan- 
uary, 1875, C. L. LeBaron & Son assigned the fund sued 
for to them. 














270 SUPREME COURT. 





Keyser, Judah & Co. v. Simmons et als.—Argument of Counsel. 











But C. L. LeBaron & Son could not have passed anything 
by the assignment without some title, legal or equitable. _ 

Now the bill alleges that before this, on the 26th of De- 
cember, 1874, LeBaron & Son had transferred the same 
fund in trust to other parties. The legal title then vested 
in the trustees and the equitable in the cestwis gue trust. 
leaving none in the assignors. 

Hence, as assignees under the assignment of January 234, 
1875, appellees acquired nothing, and cannot succeed. 

If LeBaron & Son did have any title to assign, then the 
money was held by appellants for LeBaron & Son, and ap- 
pellees, as assignees, took subject to appellants’ equities 
against LeBaron & Son. Burrill on. Assignments, 438; 2 
Story’s Eq., $1,038. 

That these objections may be raised at the final hearing, 
there seeins to be no doubt. Story’s Eq. Pl., §283; Davies 
vs. Quarterman, +4 Younge & Coll., 257; 1 Danl. Ch. Pr.. 
542-3. 

Where property may be made the subject of a legal trans- 
fer—as in case of bills of exchange, promissory notes, &c.— 
an assignment will operate to vest the legal ownership in 
the trustees. 1 Wms. Extrs., 526; Hill on Trustees, 351: 
Story’s Eq., $591. 


II. It follows that the bill is multifarious. 
The interest of the creditors and that of the assignees are 


not common. 
They assert distinct and several claims against the same 


detendants. 

The bill is therefore multifarious, because of the improper 
joinder of plaintiffs, claiming no common interest. Story’s 
Kq. Pl., $279. | 

III. The bill is not sustained by the evidence. 


1st. The bill charges that appellants were LeBaron « 
Son’s most trusted advisers; and on account of their high 
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standing in the community they were permitted to and did 
take a leading part in efforts made to bring about a settle- 
ment. 

(a.) Admitting the charge, it is inconceivable that appel- 
lants should for that reason be precluded from taking meas- 
ures for their protection which other creditors might have 
taken. 

Creditors are not bound by an intention to assign. They 
are not bound, and may secure a lien by attachment at any 
time before the assignment is actually accepted by the as- 
signees. Burrill on Assignments, 318-322. * 

There is nothing shown sufficient to abridge appellants’ 
rights in this regard, more than those of other creditors, be- 
fore assignment made and accepted. 

(6.) But the answer denies that appellants enjoyed the 
prominence the bill awards them. 

The witnesses for appellants all sustain the answer in this 
regard ; while the witnesses for appellees, upon examination, 
were forced to admit that appellants’ prominence was passive 
in its nature, arising from the amount of their debt and in- 
tegrity of their character. 

2d. The bill alleges that at the first meeting called by Le- 
Baron & Son, they proffered to turn over all of their assets 
for the benefit of all their creditors, and that appellants as- 
sented thereto. 

The answer denies this, and there is no evidence to sus- 
tain charge. 

LeBaron in his testimony says the meeting was simply 
“to express my situation and know their views.” 

3d. The bill charges and the answer denies that the 
$1,500 was placed with appellants in trust for the creditors. 

The only evidence upon this point is the letter of LeBaron 
& Son to appellants. 

LeBaron in his testimony says it was also verbally under- 
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stood; but Judah in his testimony denies this, saying the 
letter was all appellants had in relation to the fund. 

Tis true the bill charges and the answer admits appel- 
lants’ silent acquiescence when, at the last meeting of cred- 
itors, a statement was read, embracing this $1,500 in Le- 
Baron & Son’s general assets, and appellants making no 
claim of right to hold the same. But in view of the cir- 
cumstances, appellants silence cannot be construed as con- 
fessing the trust now sought to be fastened on them. It 
must be considered that this meeting and statement were 
both in connection with a proposed settlement with the 
creditors which had been in contemplation for more than a 
month, and which was to be carried out only in case of ac- 
ceptance by all. With this understanding appellants signed. 
The arrangement failed, and LeBaron & Son made another 
and different assignment, without reference to agreement 
with creditors, under which appellees act. 

Ap ellants then stood in the same position as before sign- 
ing .ne statement. 

It is in evidence that this proposed assignment made res- 
ervation in favor of the debtors; that alone vitiated the 
whole proceeding. Burrill on Assignment, 168, and an- 
thorities there cited. 

We are thrown back then to the letter which accompanied 
the bill of exchange to ascertain in what capacity appellants 
received the $1,500. 

Appellants are instructed to “collect for account of whom 
it may concern.” 

{a.) LeBaron & Son may have intended the collection for 
the benefit of all their creditors, but appellants are not 
charged with a knowlege of that intention, unless it was 
communicated, which is denied. 

That LeBaron & Son did not intend to create such a 
trust as described, is evident from the fact they afterwards 
assigned the fund to other parties, and still later gave a 
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written order upon appellants for it, thus showing it was 
not their intention to part with control over it. 

This reservation of control by the assignors is fatal to the 
trust sought to be established. (See the authorities cited 
above.) Drake on Attachment, $525; 1 Wms. Extrs., 526; 
2 ibid., 848; Baker vs. Moody, 1 Ala., 315; Clark vs. Cil- 
ley, 36 ibid., 652; 18 Mo., 281. 

(.) In order to fasten a trust on property of any descrip- 
tion the subject matter and the person who is to receive the 
beneficial interest must be clearly pointed out. 2 Story’s 
Eq. Jr. $979,a; Hill on Trustees, 91, 164, 173-5, and au- 
thorities there cited. 

Here no effort is made to point out the beneficiaries of 
the deposit, and a resulting trust should be decreed. (Same 
authorities.) 

(c.) There is nothing in the letter to evidence an inten- 
tion to create such a trust as is charged. Tosucceed appel- 
lees must establish, not another, but the same trust. 1 
Danl. Ch. P., 856 and 860. 

(d.) Were appellants not creditors, and had they received 
the money under the same instructions, and a creditor of C. 
L. LeBaron & Son had garnisheed appellants, what must 
have been their answer? They must have admitted in- 
debtedness. Who is there that could successfully have in- 
terposed a claim to the money based on the letter in evi- 
dence? Noone. Drake on Attachment, $525. 

4th. The general assignment is ‘charged and admitted. 
The testimony of nearly all, if not all, of the witnesses 
shows that the first assignment and arrangement sought to 
be made by and between the creditors failed, and was by 
mutual consent abandoned. 

LeBaron & Son had a right to make the asssignment 
that they did finally make to appellees. But the assignees 
took subject to all liens and equities which had previously 

18 
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attached. Burrill on Assignments, 438 ; 2 Story’s Eq. Jr., 
$1038. 

5th. The bill charges, and the answer denies, that’ appel- 
lants promised appellees to pay the money over to them as 
assignees when required. 

(a.) There is no consideration for such a promise. 

(6.) The charge is not sustained by the positive testimony 
of two witnesses. 

In relation to the entire testimony of the three appellees, 
it should be remembered that they are co-complainants in 
the cause, and though competent witnesses for themselves, 
their oaths should not be considered as disparaging respon- 
sive denials of the answer, unless they seem to the court 
entitled to the weight of the oaths of two credible witnes- 
ses. 1 Danl. Ch. Pr., 845,n; Vandergrift vs. Herbert, 2 
©. E. Green, (N. J.,) 466. 


E. A. Perry tor Appellees. 


C. L. LeBaron & Son, late bankers, brokers, &ec., being 
unable to meet all their liabilities, on the 15th day of De- 
cember, 1874, suspended business, so informed their credi- 
tors, and on that day invited some of their principal credi- 
tors, and especially the appellants, to a conference, at which 
they proffered a surrender of all their assets for the benefit 
of all their creditors. Subsequent meetings of the creditors 
were held, at all of which the appellants actively participa- 
ted ; and one of the appellants was appointed by creditors 
on a committee to examine the books and affairs of the insol- 
vents, and report for the information of the creditors gen- 
erally. 

After the proffer of surrender of assets, and pending the 
proceedings prior to the actual assignment, a certain bill on 
New York, part of said assets, falling due, LeBaron & Son, 
with a view to protect the assets and carry out in good faith 
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their offer and agreement, to and with their creditors, hand- 
ed the bill to appellants in trust to collect and the proceeds 
to hold for the benefit of all the creditors, pending the steps 
then in progress for carrying out their offer to surrender and 
assign over their assets to their creditors. This purpose in 
giving appellants said bill is evidenced by the following in- 
structions, in writing, given them with the bill: 
“* PensacoLa, Fra., December 26, 1874. 

“Messrs. Keyser, Jupan & Co: 

“ Present— Dear Sirs: Hand you to collect for account of 
whom it may concern assets of C. L. LeBaron & Son— 
“Marguis & Co. on Rubina & Co., N. Y., payable on deliv- 

ering B. L. ship’t per Mausita..................$1,500.00 

* This is on account of what Marquis & Co. owe us, and 
it had better be sent on to N. Y. at once. The Mausita will 
be loaded next week. 

“ When collected, please order the funds out in currency 
by express, to be kept by yon till our settlement with credi- 
tors. Yours truly, 

“C. L. LeBaron & Son. 

‘No entry of the above on our books, and will not be til] 
we have settlement with creditors.” 

These instructions the appellants, without objection or 
dissent, proceeded to carry out, and did so far as to collect 
the bill. And afterwards, at a meeting of creditors and up- 
on a report of the committee, of which one of appellants 
was an active member, a statement was produced showing 
the liabilities of the debtors and the assets to be turned over 
for distribution among all the creditors. The statement 
exhibited the indebtedness of LeBaron & Son to Keyser, 
Judah & Co., as $3,295.16, the same as it existed at the 
time of suspension ; and said statement exhibited the $1,500 
so collected by appellants as one of the assets to be surren- 
dered and assigned over for the benefit of all the creditors. 

The correctness of such statement was assented to by the 
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creditors present, and particularly by the appellants who 
indicated such assent to the correctness of the statement as 
to the indebtedness to themselves, and the $1,500 being an 
asset to be assigned and used for the benefit of all the credi- 
tors, by placing their signatures to the statement. All this 
was done, the statement read and signatures aflixed by 
appellants in open meeting and in presence of creditors, a 
majority of all whom were present. Thereupon, after nom- 
ination of assignee by appellants, and their election by the 
creditors, and after preparation of proper deeds, an assign- 
ment was made by LeBaron & Son to the appellees of all 
their assets, including the $1,500 in the hands of Keyser, 
Judah & Co. This $1,500, although for some time they 
seemed willing to pay it over, and ‘left upon the minds of 
the assignees the impression that they would pay it when 
required for distribution, at last, on the 27th of April, 1875, 
the appellants upon demand refused to pay to the assignees, 
claiming the right to hold it and appropriate it exclusively 
towards the payment of the indebtedness of C. L. LeBaron 
& Son to themselves, well knowing and admitting that a fair 
and equal distribution of all the assets will pay the creditors 
only some ten or fifteen per cent. of indebtedness. Upon 
such refusal the assignees filed their bill ot complaint, set- 
ting forth substantially the foregoing facts. 

Bill tiled May 8, 1875. To this bill Keyser, Judah & Co., 
respondents in the court below, demurred generally. The 
demurrer was overruled and respondents answered. Com- 
plainants replied and proofs being taken, the cause came on 
for hearing, and the court decreed in favor of complainants 
for the $1,500, and interest from the date of demand and 
refusal to pay the amount over, to-wit: from the 27th day 
of April, 1875. From this-decree respondents appeal upon 
three grounds : Ist, because the bill does not present a case 
entitling complainants to a decree; 2d, because the bill is 
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multifarious ; 3d, because the bill is not sustained by the 
evidence. 

Appellees contend the bill presents an unusually strong 
case entitling them to the decree rendered by the court be- 
low. In their characters as creditors as well as that of 
assignees, there was to them an equitable assignment, that 
is, there was assigned to them a chose in action and a trust. 
2 Story Eq., S$1041, 1046. 

In view of the admitted facts, and the existence of the 
bankrupt law, it is clear the only question to be determined 
by the creditors in their deliberations was, should they ac- 
cept the voluntary assignment, or should they force a settle- 
ment through a bankrupt court. When the statement of 
liabilities and assets was read to the creditors, had Keyser, 
Judah & Co. claimed the $1,500 as a payment on account of 
the indebtedness to them, there was probably not a creditor 
present who did not know that a bankrupt court would com- 
pel the amount to be paid to its assignee for general distri- 
bution. And had Keyser, Judah & Co. then claimed the 
$1,500, is there any doubt but the insolvent firm’s affairs 
would have been settled in a bankrupt court ? 

Are the appellants to be permitted to thus mislead their 
tellow-creditors? To thus keep their friends, LeBaron & 
Son, out of the bankrupt court, by admitting the $1,500 a 
general asset until the time limited by the law for torcing 
them into bankruptcy may have expired, and then turn 
around and claim that $1,500 as their own ? 

Was there ever a clearer case of estoppel ? 

As to the second ground of appeal : 

The appellees are unable to foresee in what particular 
the appellants hold the bill to be multifarious. Certainly 
all the grounds of the bill “arise out of one and the same 
transaction, or series of transactions, forming one course of 
dealing, and all tending to one end, and one connected 
story can be told of the whole.” Story’s Eq. Pl. §271, b. 
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As to the third ground of appeal: 

The bill is surely sustained by the evidence; indeed, it 
may be said, it is admitted by the answer. The only mate- 
rial allegation of the bill denied by the answer is the alle- 
gation that the bill for $1,500 was turned over to appellants 
in trust, and for the purposes, and to the end that they 
should, in behalf of all the creditors, collect the same and 
keep in trust for said creditors. 

And this denial being accompanied by the written in- 
structions, with which the bill was given to, and under which 
it was received by appellants, amounts to a denial of the 
Jaw simply. Adams vs. Adams, 21 Wal., 185. 

Without evidence beyond the answer, the decree is sus- 
tained. : 

In addition to admissions in answer, appellant, Judah, 
in answer to 5th interrogatory, says: “It was the in- 
tention of our firm to pay over the proceeds of the 
draft collected for the general benefit of the creditors ; but 
after a number of them (the creditors) refused to sign the 
proposed agreement, at a meeting called for the purpose, 
we decided to withhold it.” 

Does it anywhere appear that the appellants, at that meet- 
ing, made known their change of intention to the other credi- 
tors, so as to enable the other creditors to refuse the volun- 
tary assignment, and demand instead a settlement in bank- 
ruptey? The fact that the assignment was made, that the 
firm was not put in bankruptcy, and that no creditor has 
subjected any of the assets to his own exclusive use, shows 


conclusively that the creditors acquiesced in the plan for. 


distribution by voluntary assignment, rather than through 
the bankrupt court. And the inference is irresistible that 
appellant’s actions at the meetings aided no little in bring- 
ing about such acquiescence. 


Can a party come before a court of equity in the face of 


this court’s opinion in Strong vs. Willis et al., 3 Fla., 124, 
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and claim that he may one day be a trustee, and on the 
next assail the trust and subject the trust property to the 
payment of a debt due himself? 

The decree should be sustained with costs, and damages 
should be allowed the appellees. 


Mr. Justice Westcorr delivered the opinion of the court. 


It appears in this case that the insolvent debtors, on the 
15th of December, A. D. 1874, suspended business and had 
a meeting of their principal creditors, among whom were 
the defendants, Keyser, Judah & Co. The defendants ad- 
mit that at said conference they were present, and that 
they, with the other creditors present, had a general consul- 
tation “as to what steps should be taken.” The plaintiffs 
allege that at said conference the insolvent debtors proffered 
to turn over for the benefit of all the creditors all their as- 
sets, to which the creditors, including defendants, assented. 
They then state that after frequent conferences were held 
upon the basis of this understanding, and on the 26th of 
December, A. D. 1874, a certain bill, a part of the assets of 
the insolvent debtors, being due and collectable in the city 
of New York, in pursuance of the understanding recited, 
was delivered to the defendants in trust that said defend- 
ants for and in behalf of all the creditors should at once 
send the same to New York for collection, and when col- 
lected should order the funds sent back to be retained by 
them in trust to be applied to the creditors ; that said defend- 
ants collected said bill and now hold the proceeds. 

That at a meeting of the creditors on the 23d of January, 
1875, called for the purpose of indicating proper sparties to 
act as assignees, the defendants being present, they, the 
plaintiffs, were elected such assignees. That at said meet- 
ing a statement of the assets and liabilities was read ; that 
such statement of assets included the bill collected by de- 
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fendants amounting to $1,500, as well as set forth the amount 
of indebtedness of the insolvents to the defendants $3,295.16, 
and that the defendants signified assent to such statement 
by signing the same, and made no claim that the $1,500 
was their exclusive property. Thereupon the insolvent 
debtors made a general assignment, naming plaintiffs the 
assignees. That defendants, when subsequently called upon, 
refused to deliver said $1,500, and now claim to set off 
against it their debt of $3,295.16. The detendants admit 
that they attended the first meeting, but allege that it was 
well understood that any party was to be free “to reject 
any plan of settlement fixed upon to be submitted to the 
creditors at a future meeting, and that the same under- 
standing existed as to attendance upon all subsequent meet- 
ings until a final acceptance of some definite plan, and that 
before the said day of assignment they never accepted any 
plan of settlement.” 

They acknowledge the receipt of the bill for $1,500 for 
collection, but deny that they were to hold the moneys in 
trust for the creditors. The defendants in their answer, 
relating what occurred at the meeting at which the plain- 
tiffs were elected assignees, admit “that at a meeting of the 
creditors on or about the 23d day of January, A. D. 1875, 
called for the purpose of indicating proper parties as assign- 
ees, the said defendants being present, nominated parties 


to act as such assignees, which resulted in the election of 


complainants, and that at said meeting a statement of the 
assets and liabilities was read, and said statement included 
the said fifteen hundred dollars then in the hands of detend- 
ants, and set forth the amount of said C. L. LeBaron & 
Son’s indebtedness to these defendants, to wit: $3,295.16, 
and defendants being present did not object to the same, 


and placed defendants’ signature against the statement ot 


said indebtedness to said defendants, and made no claim at 
the time that the said fifteen hundred dollars was not gen- 
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eral assets, as set forth in said statement and held by them 
in trust for all the creditors, and properly included in the 
schedule to be assigned to complainants.” 

The defendants in their answer also admit that the bill 
which they collected pending the conferences as to an as- 
signment was transmitted to them by the insolvents in the 
following letter: 

* Pensacoia, Fia., December 26, 1874. 
* Messrs, Keyser, Jupan & Co.: 

* Present—Dear Sirs: Hand you to collect for account of 

whom it may concern assets of C. L. LeBaron & Son— 


* Marquis & Co. on Rubina & Co., N. Y., payable on deliv- 
ery B. L. shp’t per Mansita................... $1,500.00 


“This is on account of what Marquis & Co. owe us, and 
it better be sent on to N. Y. at once. The Mausita will be 
loaded next week. 

“When collected, please order the funds out in currency 
by express, to be kept by you till our settlement with credi- 
tors. Yours truly, 

. “C. L. LeBaron & Son. 

‘No entry of the above on our books, and will not be til) 
we have settlement with creditors.” 

These instructions the appellants, without objection or dis- 
sent, proceeded to carry out, and did so far as to collect the 
bill. 

There was a replication to this answer, proofs, hearing, 
and decree for the sum of $1,500 afid interest. It is unnec- 
essary to state here the proofs. The clear admissions con- 
tained in the answer dispose of the case. 

The first proposition made by appellants here is based 
upon the idea that the bill alleges that there was an assign- 
ment made on the 26th December, 1874. The bill alleges 
that there was a meeting of creditors at that time to con- 
sider “ what steps should be taken ” in the interest of all the 
creditors, and the answer admits that the meeting was had. 
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to determine what was best to be done in the premises. 
The only assignment set up in the bill is that of 23d Jann- 
ary, 1875, and the defendants admit that they assented to it. 

So far as the letter of the insolvents enclosing the bill to 
defendants is concerned, its effect, according to its plain 
terms, was to give the defendants the right to hold and have 
the possession of the funds until a settlement with their cred- 
itors. This assignment, with the approbation of defendants, 
was made for that purpose, and in view of the surrounding 
circumstances it was the time at which the right of the de- 
‘endants to hold the money terminated. It makes no dif- 
terence whether this is called a trust or a bailment. It is 
unnecessary to enter into the discussion of these questions. 
We tind the defendants attending the conference as credi- 
tors before this letter was written, taking an active part as 
tv the matter of a general assignment, and collecting this 
dill under express directions looking to carrying ont this 
general settlement. In addition to this, at the time the 
general assigninent was made, they expressly admitted and 
affirmed that they held this bill as an asset of the firm. 
They are now estopped from alleging that to be false which 
they then under their hand admitted to be true. The court 
properly treated this money as an asset of the firm. 

There is nothing in the objection to the bill in this case 
on the ground of multifariousness. The bill is brought by 
the assignees of an insolvent debtor to recover what is al- 
leged to be an asset of such debtor for which the defendants 
are liable. The plaintiffs, it is true, allege that they are 
creditors as well as assignees of the insolvent debtor, but 
looking to the prayer of the bill and its general structure, it 
is apparent that the entire right and equity which they seek 
to assert is founded in their powers under the assignment. 
and that the allegation that they are creditors is simply by 
way of recital of their full relations to the insolvent as well! 
as to the defendants, there being no legal objection to the 
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union of the two relations of creditor and assignee in the 
same persons. 
The decree is aftirmed. 











Ex-parRtE Wi..t1am Harrovurp. 


i. Where it appears that « committing magistrate, on complaint that the 
accuse! had threatened to do damage to a schooner, and also to do 
bodily harm to the complainant, issued a warrant of commitment to 
the jail for want of sureties against doing damage to the property and 
to keep the peace toward the complainant; /e/d, that this was errone- 
ous. Sureties of the peace against doing damage to property (except 
us to threats to burn a dwelling-house) are not authorized by the com- 
mon law or by statute, and imprisonment for want of such sureties is 
not allowed by law. 


oe) 


. The commitment having been made for want of bail fer an act not 
criminal, and also for a criminal act, is irregular. The security should 
be tixed according to the degree of the criminal uct charged, and the 
court on habeas corpus should, if required by the accused, hear and 
examine into the evidence for the purpose of determining what crim 
inal act has been committed, and the probable cause shown againsi 
the accused, and this, whether the warrant of commitment was regu- 
lar or irregular. 


Writ of error to the Circuit Court for Escambia county. 
The tacts of the case are stated in the opinion of the court. 


Wm. Kirke and D. S. Walker tor Plaintiff in Error. 
The Attorney-General for the State. 
Tue Curer-JcsticE delivered the opinion of the court. 


Wm. Harfourd was arrested on the complaint of his wite, 
‘charged with having gone on board the schooner Minnie 
and destroyed various articles; and that he threatens to do 
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other damage to the schooner, which is in her custody as 
guardian, &c. And charged further with having within 
the past two months threatened to do bodily harm to the 
complainant, and thereupon prayed sureties of the peace 
against Harfourd. 

Upon this complaint the county judge of Escambia county 
issued his warrant. Harfourd was arrested, witnesses were 
examined, and Harfourd was found guilty and required to 
give security in the sum of six hundred dollars “to keep the 
peace toward all the people of the State of Florida, and 
particularly towards the said Elizabeth Hartourd, of said 
county, and should refrain from doing any injury to the 
schooner Minnie, or anything appertaining to said schooner, 
for the space of twelve months.” And such security not be- 
ing given, defendant was committed to jail, to be there kept 
“until he should find such security, or be thence discharged 
by due course of law.” 

Harfourd then obtained a writ of habeas corpus trom the 
Circuit Judge, directed to the sheriff, who made return that 
he held petitioner by virtue of the commitment referred to, 
which recited the proceedings and finding above quoted. 

The return was excepted to as insufficient in that the 
commitment did not specifically set forth the charge upom 
which accused was arrested and tried; that it couples a 
legal offence with one unknown to the law, and that the 
security required to be given is not in accordance with the 
law, and petitioner moved to quash the commitment and 
for a discharge. 

The Judge denied the motion, whereupon the petitioner 
asked leave to present to him the proceedings and testimony 
taken in writing before the county judge, and that he might 
introduce other witnesses and testimony, “and for plea to 
the return says” that there was not any legal evidence before 
the county judge to warrant the finding or commitment ; 
that it will appear from evidence before the county judge 





) 




















JUNE TERM, 1877. 285 














that all the threats of violence, if any, related to property 
and not to the person; that it will appear from the evidence 
before the county judge that for the preceding two months 
the prosecuting witness, who is the wife of petitioner, lived 
with him without tear of bodily harm and peaceably, and 
that no quarrel, altercations or threats took place on or about 
the time she had the accused arrested ; and that it would 
further appear that the arrest was made solely that she 
might in her own way control the working and profits of 
the schooner Minnie. ; 

The Circuit Judge then makes this entry in the record: 
-* Upon delivering my opinion adverse to the application of 
the relator on the proceedings and papers prior to the fore- 
going, the counsel asked leave to present the same and 
moved that action be taken thereon; whereupon, consider- 
ing matters already disposed of as the law required, I re- 
fused to take further steps, and made the order which fol- 
lows, to which relator’s counsel excepted.” Then follows an 
order that the complaint of the relator is not sustained, and 
he was “remanded to the custody of the sheriff under the 
commitment aforesaid.” 

The minutes of the proceeding and judgment being duly 
tiled and entered of record, the petitioner obtained a writ 
of error. 

The errors assigned are, first, overruling the motion to 
juash the commitment and discharge the prisoner ; second, 
in refusing to “inquire into the cause of his imprisonment,” 
to grant « re-hearing upon the petition; and, third, in re- 
manding the prisoner to the custody of the sheriff. 

The complaint and commitment in this case show that 
the causes alleged tor the arrest and imprisonment were 
threats to do damage to property and threats to do bodily 
harm. It is objected that this couples two offences in the 
-ame charge, which should not be united, as a party should 
not be put to trial on two distinct offences stated in the 
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same charge. . [t is no fault in an indictment that several 
offences of the same grade be joined in one indictment. 
Every indictment containing more than one count charges 
in the law as many offences as there may be counts con- 
tained in it. 

The objection, however, that the charge embraces threats 
to injure property and to do bodily harm, and that it does 
not appear whether the amount of bail was fixed with refer- 
ence to the former or the latter, presents a different ques- 
tion. Sureties of the peace in general are required for the 
protection of person and not of property. We have found 
but one reference in the books to the case of threatened dam- 
age to property. ‘‘ Wherever any private man hath just 
cause to fear that another will burn his house, or do him a 
corporal injury by killing, imprisoning or beaten him, or 
that he will procure others to do so, he may demand surety 
of the peace against such person.” 1 Hawk. P. C., . 60. 
“Surety of the peace may be demanded by a wife if her 
husband gives her unreasonable correction. Surety of the 
peace ought not to be granted to a man for fear of danger 
to his servant or cattle. It hath, however, been said that a 
man may have the surety of the peace against one who 
threatens to hurt his wife or child.” See authorities cited 
in 3 Tomlin’s Law Dict., Tit. Surety of thesPeace. 

It thus seems that except in the case of threatening to burn 
the house of the complaining witness, which is in its charac- 
ter a threat against personal security, the rule at the com- 
mon law is that the threat for which sureties may be exact- 
ed are those that refer to injuries to the person of the com- 
plainant and his family. The ordinary civil and criminal 
proceedings for injuries to property are deemed adequate 
for its protection. In the present case the petitioner is im- 
prisoned because he does not give security that he will not 
do “injury to the schooner Minnie or anything appertaining 
to her.” In onr judgment this is not a lawfal cause of im 
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prisonment, and the Circuit Court erred in refusing either 
to discharge or to inquire into the merits of the charge as 
to the threats of personal injury. 

In England, it is said that “even though the commitment 
be regular, the court will examine the proceedings, and if 
the evidence appear altogether insufficient, will admit the 
prisoner to bail; for the court will rather look to the deposi- 
tions which contain the evidence than to the commitment, 
in which the justice may have come to a false conclusion.” 
Hurd Hab. Corp., 427. 

“ Ordinarily, if the warrant be found invalid for the want 
of essential requisites or conditions, the prisoner will be en- 
titled to be discharged. But this is not an invariable rule 
even where there is no statute to direct the action of the 
court or judge under the writ. Where the proofs upon 
which the committing magistrate acted have heen certified up 
or otherwise properly presented to the court or officer hear- 
ing the habeas corpus, or the further proofs which may be 
adduced at the hearing where such further proofs are per- 
mitted, create a reasonable ground of suspicion of the pris- 
oner’s guilt of the crime specified, or any other, it has been 
held to be the duty of such court or officer, if invested with, 
the power of a committing magistrate, not to discharge the 
prisoner absolutely, however defective the warrant may be, 
but to remand or commit him de novo.” Hurd on Hab. 
Corp., Book Il, Chap. 7, Sec. 11, and the large collection of 
authorities cited: 

In this State, the Cireuit Judges are invested with the 
authority of committing magistrates, and the statutes relating 
to habeas corpus give ample power to examine into the cause 
of the imprisonment, and to discharge, admit to bail or re- 
mand to custody, “as the law and the evidence shall re- 
quire.” 

The judgment of the Circuit Court is reversed. The 
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cause is remanded with direction that further proceedings 
be had according to law. 





Davm Haminton, Piamrirr 1 Error, vs. Tur Starr or 
Frormwwa, DerENDANT IN Error. 


In an indictment for procuring property by false pretences, it is not suffi- 
cient to charge that the prisoner “ designedly, and by a false pre- 
tence, and with intent to defraud one A. P., did obtain with such intent 
the following property.” It must charge what that pretence was, 
and allege specifically that it was false. 


Error to the Circuit Court for Duval county. 
The facts of the case are stated in the opinion of the 
court. 


H. A. Pattison tor Plaintiff in Error. 


The Attorney-General for the State. 


Mr. Justice VanVatkensurcu delivered the opinion of 


the court. 


This was an indictment for procuring property by false 
pretences, under section 20, chapter 4, of the act entitled 
“an act to provide for the punishment of crimes and pro- 
ceedinge in criminal cases,” approved August 6th, 186». 
The section reads as follows: “ Whoever designedly by a 
false pretence, or by a privy or false token, and with 
intent to defraud, obtains from another person any prop- 
erty, or obtains with such intent the signature of any 
person to a written instrument, the false making whereof 
would be punishable as forgery, shall be punished by im- 
prisonment in the State penitentiary not exceeding ten 
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years, or by fine not exceeding five hundred dollars and im- 
prisonment in the county jail not more than one year ; but 
the provisions of this section shall not apply to any pur- 
chase of property by means of a false pretence relating to 
the purchaser’s means or ability to pay, when, by the terms 
of the purchase, payment for the same is not to be made 
upon or before the delivery of the property purchased, 
unless such pretence is made in writing and signed by the 
party to be charged.” 

Before this cause came on for trial, the counsel for the 
prisoner moved the court to quash the indictment for the 
reason that it does not allege and state what the false pre- 
tences were upon which the property was obtained. This 
motion was overruled by the court. A subsequent motion 
was then made on Behalf of the prisoner to compel the State’s 
solicitur to amend the indictment, so that it should contain 
an averment that the false pretence was reduced to writing 
and signed by the accused, or otherwise, according to the 
meaning of the statute. This motion was also denied by 
the court, and the prisoner was then tried by a jury and 
found guilty, whereupon counsel for the prisoner made a 
motion in arrest of judgment, for the reasons before stated. 
The court refused such motion, and sentenced the prisoner 
to five years’ confinement in the State prison, at hard labor, 
and to pay the costs of the suit to be taxed. 

The case is here by writ of error brought by the prisoner, 
David Hamilton. 

The indictment upon which he was tried and convicted 
reads as follows: 

“ The grand jurors for the State of Florida, duly empan- 
eled and sworn diligently to inquire, and due presentment 
make, in and for the body of the county of Duval, upon 
their oaths do present, that David Hamilton, late of said 
county of Duval, laborer, on the 5th day of May, A. D. 


1877, in the county and State aforesaid, designedly, and by 
19 
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a false pretence, and with intent to defraud one Alexander 
K. Percival, then and there being, did obtain, with such 
intent, the following property, to-wit : two pairs of shoes of 
the value of seven dollars and fifty cents, of the goods and 
chattels of the said Alexander K. Percival, contrary to the 
form of the statute in such case made and provided, and 
against the peace and dignity of the State of Florida.” 

This indictment is bad, and should have been quashed 
on the motion made for that purpose. It states simply a 
conclusion of law, that Hamilton had obtained two pairs of 
shoes from Percival by a false pretence. What was that 
pretence, and was it false? Whatever it may have been, 
it should have been set out in the indictment with clear- 
ness and certainty, and the pretences should have been 
__ specifically negatived. The term “ false pretence ” is said to 
be of extensive meaning, and could be made to cover al- 
most any false statement made by one party in obtaining 
goods or property from another. Yet such statements may 
not amount to a criminal offence. A lie might easily be 
construed into a false pretence, yet, however great the 
moral turpitude of the man who utters it, it would hardly 
do to punish the offender in every case by years of impris- 
onment in the penitentiary. A common pleading at law to 
recover the value of the property would have been more 
certain and satisfactory than this indictment for an offence 
which might involve the liberty of the prisoner for the 
term of ten years. An indictment should be more certain 
than a pleading at law, for the reason that it is penal, and 
is to be answered with more precision. The prisoner must 
be informed what pretences he is called upon to answer, 
and he cannot be put upon his trial until he is made ac- 
quainted with the specific charges against him. 

It is therefore not sufficient to aver that the offence was 
effected by a false pretence. The indictment must show 
what that false pretence was, and those pretences must be 
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specifically negatived. See Wharton Crim. Law, §$§2148, 
2158 ; 1 Hawkins P. C., 323; Rex vs. Mason, 2 Term R., 581, 
and cases cited; People vs. Haynes, 11 Wend., 557 ; State 
vs. Locke, 35 Ind., 419; State vs. Webb, 26 Iowa, 262. 
The judgment must be reversed, and an order will be 


- entered that the indictment be quashed and the prisoner 


discharged, unless he is held by some other legal process. 





Tuomas Gipson, PLarntirF 1n Error, vs. THE State or 
Fiorwa, DEFENDANT IN Error. 


1. The act of the Legislature of A. D. 1877, chapter 3010, entitled “an act 
to amend section 3, chapter 1628, Laws of Florida, relating to jurors, 
and repeal chapter 2043, Laws of Florida, approved February 20, 
1875,” not only amends and repeals the particular sections specified, 
but makes further provisions upon matters properly connected with 
the subject of the acts affected by the amendment and repeal; Held, 
That the subject of the act being expressed in the title of the amend- 
ing act, the Legislature was not restricted by the constitution to the 
mere amendment or repeal so expressed, and it was competent to in- 
clude in the act other provisions of law upon the same subject and 
properly connected therewith. 

2. An act providing that juries, to be empaneled for the trial of causes, 
civil or criminal, should be composed of six men, is authorized by 
the constitution as amended in 1875. 


Writ of error to the Circuit Court for Jefferson county. 

The plaintiff in error was convicted of larceny at the reg- 
ular spring term of the Circuit Court for Jefferson county, 
held in March, 1877. Afterwards he entered a motion in 
arrest of judgment upon the grounds: 

Ist. That “the court erred in not allowing the jury to 
stand as drawn in January.” 
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2d. “ The law declaring null and void the drawn venire 
of such jury is unconstitututional.” 
3d. “The record does not disclose that the prisoner was 


tried by a jury of six, taken from a regular panel of eigh- 


teen, as required by law ;” and, 


4th. “ That the grand jury by which he was indicted was 
illegal.” 

The court overruled the motion, and the prisoner ex- 
cepted to the ruling. 

Section 3 of Chapter 1628 of the Laws of Florida, enti- 
tled “an act relating to jurors,” approved August 1, 1868, 
was prior to the passage of Chapter 3010, in 1877, as fol- 
lows : 


“The board of county commissioners, at a meeting to be 
held the first week in September for the year 1868, and at a 
meeting to be held the first week in January of each year 
thereafter, shall select from the list of registered voters in 
their respective counties, and make out a list of three hun- 
dred persons properly qualified to serve as jurors, who shall 
be such persons only as they know, or have good reasons to 
believe, are of approved integrity, fair character, sound 
oy and intelligence, which list, certified and signed 

y the chairman of the board, shall be forthwith delivered 
to the clerk, and by him recorded in the minutes ; Provided, 
"That if in any of the counties in this State the county com- 
smissioners shall not be able to select the number required 
iby this section, they shall be authorized to select a less num- 
‘ber, and [the] highest possible; and in such case grand 
‘jurors shall not be exempt from serving on petit juries at 
the same time.” 


Chapter 2043, entitled “an act to amend section 5, chap- 
ter 1628, of Laws of Florida, reducing the number of 
grand and petit jurors,” approved February 20, 1875, is as 
follows : 


“That section 5, chapter 1628, Laws of the State of 
Florida, be so amended as to read as follows: On receiving 
such list, the clerk of the Circuit Court shall write the 
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names of the persons contained therein on separate lists 
of paper, and shall roll up or fold such pieces of paper so 
that the name written thereon shall not be visible, and shall 
deposit such pieces of paper in a box so constructed that it 
may be tightly closed, and at least thirty days before the 
_— of any regular term of the circuit court at which a 
jury shall be required, the clerk of said court, in the pres- 
ence of a sheriff or a deputy sheriff, and the county judge, 
or, in his absence, a justice of the peace of the county, shall 
proceed to draw from the box the names of not less than 
twelve nor more than fifteen persons to serve as grand ju- 
rors at such court; and in counties having over one thous- 
and registered voters the names of twenty-four persons, 
and in counties containing less than one thousand registered 
voters the names of twelve persons, to serve as petit jurors 
at such court of the respective counties.” 


This act is repealed by Chapter 3010. 

Section 5 of Chapter 1628 provided for drawing not less 
than eighteen nor more than twenty-three persons to serve 
as grand jurors, and thirty-six persons to serve as petit ju- 
rors. 

Section 1 of Chapter 2046, approved February 20, 1875, 
entitled “ an act in relation to jurors of the Circuit Courts,” 
under which the judge ordered the grand and petit jurors 
to be summoned at the commencement of the term, as 
stated in the opinion, is as follows : 


“That whenever, for any cause, no grand or petit jurors 
have been drawn and summoned in the manner provided 
by law for any regular terms of the circuit courts of this 
State, it shall be lawful for said courts, or the judges thereof, 
to order the clerks of said courts to issue special venires for 
a sufticient number of such jurors for said terms, to be di- 
rected to the sheriff or coroner of the county, and in case 
there be no sheriff or coroner in the county, then to an 
elisor, to be appointed for that purpose by the court or 
judge, commanding them to summon from by-standers, or 
the body of the county at large, the number of the quali- 
fied jurors so ordered.” 
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Chapter 3010, approved February 17, 1877, is as follows : 


An act to amend Section 3, Chapter 1628, Laws of Florida, 
relating to Jurors, and repeal Chapter 2043, Laws of Flo- 
rida, approved February 20, 1875. 


The People of the State of Florida, represented in Senate 
and Assembly, do enact as follows: Srction 1. That Section 
3 of Chapter 1,628, of the Laws of Florida, be amended so 
as to read as follows: The Board of county commissioners, 
at a meeting to be held the first week in February, 1877, or 
as soon thereafter as practicable, and at a meeting to be held 
the first week in January of each year thereafter, shall select 
from the list of registered voters in their respective counties 
and make out a list of three hundred persons, properly quali- 
tied, to serve as jurors, who shall be such persons only as 
they know, or have good reason to believe, are of approved 
integrity, fair character, sound judgment and intelligence ; 
which list, certified and signed by the chairman of the board, 
shall be forthwith delivered to the clerk, and by him record- 
ed in the minutes; Provided, That if in any of the counties 
in this State the county commissioners shall not be able to 
select the number required by this section, they shall be 
authorized to select a less number, such number to be the 
highest possible, and in such case the grand jurors shall not 
be exempt from serving as petit jurors at the same term ; 
Provided, They have not formed or expressed an opinion ; 
And provided further, That such service does not interfere 
with their duties as grand jurors. 

Sec. 2. That selections of jurors made during January, 
1877, are hereby declared to be null and void. 

Sec. 3. That on receiving such list the Clerk of the Cir- 
cuit Court shall write the names of the persons contained 
therein on separate pieces of paper, and shall roll up or fold 
such pieces of paper so that the name written thereon shall 
not be visible, and shall deposit such pieces of paper in a 
box so constructed that it may be tightly closed; and at 
least fifteen days before the sitting of any regular term of 
the Circuit Court at which a jury shall be required, the 
clerk of the court, in the presence of the sheriff or deputy 
sheriff, and the county judge, or in his absence a justice of 
the peace of the county, shall proceed to draw from the box 
the names of not less than fifteen, nor more than eighteen, 
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persons to serve as grand jurors at such court; and in coun- 
ties containing less than one thousand registered voters, the 
names of twelves persons to serve as petit Jurors, and in coun- 
ties having over one thousand registered voters, the names of 
eighteen persons, to serve for the first week of the court, and 
m counties where the court is continued and held for more 
than one week, the judge shall order the names of eigh- 
teen persons to be drawn each week to serve as jurors for 
the succeeding week, as long as said court shall continue 
in session ; Provided, The judge shall have the power to 
hold any juror over beyond the end of the week for which 
he was drawn, if such juror be engaged in the trial of a case 
in which no verdict has been rendered. No person shall be 
drawn to serve on a grand or petit jury more than once dur- 
ing the same year. That after January 1, 1878, the draw- 
ing of said jurors shall be publicly made in the court-house 
of each county, and the time and place of said drawing 
shall be advertised ten days before the day of said drawing 
by written notices, posted at three public places in said 
county, and the sheriff shall proclaim the meeting and its 
purposes at the door of said court-house on the day of draw- 
ing of said jurors, and all persons under prosecution for a 
crime shall be disqualified to serve on any jury, grand or pe- 
tit, and no sheriff or his deputies, assessor of taxes, collector 
of revenue, county treasurer, county clerk, county judge, 
county commissioners, justices of the peace, or United 
States officials, shall be qualified to serve upon a grand or 
petit jury. 

Src. 4. That Chapter 2043, of the Laws of Florida, re- 
ducing the number of grand and petit jurors, approved 
February 20, 1875, be and the same is hereby repealed. 

Sec. 5. From the approval of this act, every grand jury 
shall consist of not less than fifteen persons, and shall select 
its own foreman. 

Src. 6. From the approval of this act, twelve men shall 
constitute a jury to try all capital cases, and six men shall 
constitute a jury to try all other offences prosecuted by in- 
dictment, presentment, or information, and to try all civil 
causes within the jurisdiction of the circuit courts of this 
State. 

Src. 7. In capital cases the prisoner shall have twenty 





296 SUPREME COURT. 








Gibson v. The State of Florida—Opinion of Court. 








peremptory me and the State five, and in other fel- 
onies, not capital, the prisoner shall have five peremptory 
challenges and the State two; and in misdemeanors the 


risoner shall have three peremptory challenges and the _ 


State two. And when the nature of any case, civil or 
criminal, requires that a knowledge of reading, writing, and 
arithmetic, or either, is necessary to enable a juror to under- 
stand the evidence to be offered on the trial, it shall be a 
cause of challenge if he does not possess such qualification, 
to be determined by the judge presiding at the trial. 

Src. 8. All laws or parts of laws conflicting with the 
provisions of this act are hereby repealed. 

Section 14 of Article IV. of the Constitution is as fol- 


lows : 

** Each law enacted in the Legislature shall embrace but 
one subject, and matter properly connected therewith, which 
subject shall be briefly expressed in the title, and no law 
shall be amended or revised by reference to its title only ; 
but in such case, the act as revised, or section as amended, 
shall be re-enacted and published at length.” 

The other facts necessary to a full understanding of the 


case are stated in the opinion of the court. 
Wallace & Thompson for Plaintiff in Error. 
The Attorney-General for the State. 
Tue Cuter Justice delivered the opinion of the court. 


The errors assigned are: Ist, that the court erred in noi 
allowing the jury to stand as drawn in January and re- 
turned by the sheriff; 2d, in not deciding that the act of 
1877, declaring the selection of jurors made during Janua- 
ry, 1877, null and void, was unconstitutional ; 3d, in not 
deciding that the grand jury by which the accused was in- 
dicted was illegal. 

As to the first assignment, the record does not show that 
a jury had been drawn in January, or that a jury had been 
summoned by the sheriff previous to the term at which the 
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indictment was procured. There is an utter absence of any 
statement in the record from which these facts may be in- 
ferred. The motion in arrest of judgment was in part upon 
the ground that a jury had been drawn in January, and 
summoned ; still the record does not show the fact by any 
direct or indirect statement. The record does show affirma- 
tively that at the commencement of the term the judge 
directed grand and petit jurors to be summoned in the mode 
provided by law. (Chap. 2046, Laws of 1875.) The pre- 
sumption is that the necessity existed, and that the law was 
complied with in that respect. There is no error apparent 
on this ground. 

The second and third grounds of error present the ques- 
tion of the validity of the act of 1877, entitled “‘ an act to 
amend Section 3, Chapter 1628, Laws of Florida, relating 
to jurors, and repeal Chapter 2043, Laws of Florida, ap- 
proved February 20, 1875.” 

The act referred to in this title as Chapter 1628, (laws oi 
1868,) relates to jurors. The third section, which provided 
for the selection of lists of persons from which jurors were 
to be drawn, required the county commissioners to meet in 
January, annually, and make the selection. The amend- 
ment provides that the list should be made in February, 
1877, and annually thereafter in January; and section two 
annuls any selection of jurors made in January last. 

Section 3 of this act of 1877 provides a substitute for Chap- 
ter 2043, repealed, and directs the drawing and summoning 
of not less than fifteen or more than eighteen persons for 
grand jurors. The repealed act limited the number to be 
drawn for grand jurors to fifteen and not less than twelve. 
Chapter 2043. 

The act of 1877 provides further, (Section 5,) “that every 
grand jury should consist of not less than fifteen persons ;” 
and (Section 6) “‘ that twelve men shall constitute a jury to 
try all capital cases, and six men shall constitute a jury to 
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try all other offences prosecuted by indictment, presentment 
or information, and to try all civil cases within the jurisdic- 
tion of the Circuit Courts of this State.” 

The record shows that eighteen persons were summoned 
to serve as grand jurors; and it further shows that the trial 
of the accused was by a jury of six persons. This presents 
the question made by the second and third grounds of error 
assigned. 

It is urged in the first place, that the act of 1877, (Chap. 


3010,) by its title, purports to be merely an amendment of 


Section 3 of Chapter 1628, relating to jurors, and to repeal 
Chapter 2043, and that under the Constitution of this State 
any provisions of the act of 1877, beyond the mere purpose 
expressed in its title, are void. The 14th Section of Article 
[V., of the Constitution, provides that “each law enacted 
in the Legislature shall embrace but one subject and matter 
properly connected therewith, which subject shall be briefly 
expressed in the title,” We. 

This act of 1877 clearly, by its title, relates to the “ sub- 
ject ” of jurors. Each of the acts affected by it relate to 
jurors. 

The sections to which we have made reference in the act 
of 1877 refer to the “ subject” of jurors, and there is but 
one subject embraced in their provisions within the terms 
of the Constitution. The act of 1868 is entitled “an act 
relating to jurors,” and provides who shall be qualified to 
be jurors, how they may be drawn and selected, the officers 
designated to draw and select them, the summoning, em- 
paneling, challenging, indictments, practice, and all the va- 


riety of matters pertaining to the subject. Every section of 


the act of 1877 refers to the subject of jurors and matters 
pertaining to juries, and there is no subject embraced in it 


which is not “matter properly connected therewith.” If 


the language of the Constitution was that each act of the 


Legislature should be restricted to the accomplishment of 
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but one purpose, there would be more room for question. 
It might then be said that one purpose to amend one section 
or act could not be coupled with another purpose, to wit: to 
repeal another section of the same or another chapter, 
(though relating to the same subject) because two ends or 


-purposes are sought to be accomplished by one act. But 


this is not the language or the intention of the Constitution. 
[t would be extremely inconvenient if it were required that 
each amendment to the laws on the same subject should be 
incorporated in a separate act, and that several purposes 


-could not be accomplished by one enactment relating to the 


same general subject. 
The Constitution of Michigan contained a similar provis- 


-ton, as did that of Louisiana. The Supreme Court of Louisi- 


ana, speaking of the former practice of the Legislature, says: 
“* The title of an act often afforded no clue to its contents. 
Important general principles were found placed in acts, pri- 
vate or local, in their operation ; provisions concerning mat- 
ters of practice or judicial proceedings were sometimes in- 
cluded in the same statute with matters entirely foreign to 
them, the result of which was that on many important sub- 
jects the statute law had become almost unintelligible, as 
as they whose duty it has been to examine or act under it 
can well testify. To prevent any further accumulation of 
this chaotic mass was the object of the Constitutional pro- 
vision under consideration.” (Walker vs. Caldwell, 4 La. 
Ann. R., 298.) Nearly all the States having Constitutions 
of recent adoption have incorporated therein provisions in 
nearly identical language, and their courts agree as to the 
purpose of such provisions. They also agree that the pro- 
vision refers to the subject-matter of the legislation, and not 
to a single purpose or end sought to be accomplished. Its 
purpose was to avoid the confusion incident to the evil 
which had grown out of “ omnibus ” legislation. The act 
in question avoids this evil. 
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We refer to the commentaries by Mr. Cooley in his Con- 
stitutional Limitations, and the authorities cited by him on 
pp. 141-150, as furnishing a proper interpretation of the 
provision. 

The act of 1877, however unmechanical the title may be, 
relates to but “one subject and matter properly connected 
therewith,” and this is “briefly expressed in the title.” We 
therefore hold the act not to be in violation of the Constitu- 
tion. 

The only other question raised upon the assignment of 
errors is, that the section providing that a trial may be had 
by a jury of six persons is not constitutional. The provision 
in the bill of rights that “the right of trial by jury shall re- 
main inviolate forever,” taken by itself, refers to a jury, ac- 
cording to the common law, to be composed of twelve per- 
sons. The amendment to the Constitution, which was 
adopted in 1875, reads thus: “Grand and petit jurors shall 
be taken from the registered voters of the respective coun- 
ties. The number of jurors for the trial of causes in any 
court may be fixed by law.” 

This amendment is a part of the same Constitution that 
secures the right of trial by jury, and by all known rules of 
construction qualifies and controls, without destroying or in- 
fringing, the right of trial by a jury. An examination of 
the legislation shows that the number of jurors has been 
regulated by law, and that six persons are made sufticient 
in many of the States under similar constitutional provisions 
or under statutes, and these regulations have been sustained 
by the courts. 

The provision in our Constitution refers to the number of 
jurors “ for the érial of causes,” and not merely to the num- 
ber of persons from whom a jury is drawn. Any other con- 
struction would be meaningless. No other object is accom- 


plished by it. Under it a jury composed of six persons is 3 


constitutional jury. 
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As to the matter raised upon the argument, that the rec- 
ord did not show that the grand jury had been sworn, no 
question was raised before the Circuit Court upon it, and it 
was agreed upon this argument that there was an indict- 
ment regularly presented by the grand jury. This includes 
the fact that the jury were sworn, and it is not good prac- 
tice to spring questions of this character upon the argument 
in this court, because if it were regularly raised the State 
would*be apprised of the point and have opportunity to sup- 
ply anything omitted by the clerk in certifying the record. 

This matter is covered by the principle decided by this 
court in Collins vs. The State, 13 Fla., 657-669, and the 
authorities there cited. 

The judgment is affirmed. 





